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Believing  that  a faithful  report  of  the  proceedings  on  an 
impeachment  was  much  needed,  the  editor  of  this  report  was 
inducea  to  take  notes  of  the  trial  here  reported,  from  which  he 
has  prepared  the  work  now  presented  to  the  public.  He  was, 
in  a great  measure,  unused  to  reporting,  except  so  far  as  lie 
found  it  necessary  to  take  notes  in  his  professional  pursuits. 
He  does  not  write  short  hand,  but  having  taken  down  the  evi- 
dence from  the  witnesses  as  they  delivered  it,  he  endeavored 
to  catch  the  spirit  of  all  the  observations  made  in  the  progress, 
of  the  trial,  as  well  as  the  arguments  of  counsel  after  the  evi- 
dence was  closed. 

In  reporting  the  speeches  of  the  learned  and  able  counsel 
who  were  concerned  in  the  trial,  the  reporter  necessarily  lost 
much.  The  spirit,  substance  and  order  of  their  arguments, 
ar„  faithfully  preserved.  In  their  manner,  and  perhaps  in 
their  language,  he  may  not  have  been  so  successful,  although 
in  the  latter,  he  has,  as  far  as  possible,  followed  their  very 
words.  It  would  have  been  a matter  of  much  gratification  to 
the  reporter,  could  those  gentlemen  have  revised  their  speech- 
es after  they  were  written  out,  before  they  went  to  the  press. 
He  attempted  to  have  this  done,  but  the  press  of  business  with 
Mr.  Brown,  prevented  his  more  than  partially  and  hastily  pe- 
rusing his,  and  making  a few  verbal  alterations.  Mr.  Douglas 
had  all  his  opening  speech,  and  part  of  his  reply  sent  to  him, 
but  the  multiplicity  of  his  professional  engagements,  entirely 
prevented  him  from  making  any  corrections.  The  speeches 
are  therefore  published  as  written  out  by  the  reporter  from 
his  notes,  taken  while  the  counsel  were  addressing  the  court, 
jp,  is  fearful,  nav,  knows  that  he  has  not  done  the  speakers 
jusiice,  hut  he  has  devoted  his  best  effort  to  give  the  various 
remarks,  in  substance  at  least,  as  delivered. 

The  report  of  the  proceedings  of  the  House  of  Representa- 
tives, is  taken  from  the  Journals,  and  from  the  Pennsylvania 
Intelligencer  and  Harrisburg  Chronicle.  That  of  the  Senate 
from  the  reporter’s  own  notes. 

There  are  many  typographical  errors — some  of  them  quite 
amusing  : Witness  in  the  109th  page,  4th  line  from  the  bot- 
tom, the  word  “reputation,”  for  “refutation;” — page  163,  the 
omission  of  the  word  not , in  the  4th  line  of  Mr.  Ogle’s  remarks, 
changes  the  sense  of  the  observations  made.  In  page  180,  25th 
line,  the  word  “assertions,”  is  printed  for  “aspersions  ; In 
page  129,  in  the  last  line  of  the  2d  paragraph,  for  “loudly,” 
read  “loud;”— In  page  196,  in  the  3d  line,  for  “1823,”  read 
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“ 1822;” — In  page  205,  4th  line,  for  “ was,”  read  “ were ;” — - 
In  page  175,  in  the  first  line  of  the  last  paragraph,  for 
“run,”  read  “running;” — In  page  139,  in  the  2d  line  of  Hugh 
Ross’s  evidence,  for  “summoning,”  read  “summing;  ’ — and 
in  the  answer  to  the  11th  article  of  impeachment,  page  84,  in 
the  third  line  of  the  third  paragraph,  the  words  “ and  Peter 
Smith,”  are  omitted  after  the  words  “Charles  Smith.”  There 
are  various  other  literal  errors. 

In  Mr.  Brown’s  speech,  page  236,  in  the  lower  paragraph 
of  the  page,  the  words  “Let  these  terms  then  be  wafted  on  the 
idle  air  for  proper  company,”  were  stricken  out  of  the  manu- 
script by  the  speaker  on  perusal;  the  compositor,  however, 
mistook  it  for  a mark  to  italicise , and  the  words  were  printed 
in  Italic  letter. 

The  typographical  errors  arose  from  two  causes.  For  want 
of  practice,  the  reporter  is  not  a correct  proof  reader,  and  the 
compositors  who  set  up  the  work  as  far  as  the  232d  page,  were 
very  incorrect,  and  made  foul  proof , in  which  they  excused 
themselves,  because,  they  said,  they  had  to  setup  from  a Law- 
yer’s manuscript,  alfpged  not  to  be  very  legible.  Add  to  all 
this,  that  during  the  time  the  greater  part  of  the  work  was  pre- 
paring for  the  press  and  printing,  the  reporter  was  in  wretch- 
ed health,  and  almost  borne  down  by  continued  professional 
business,  which  allowed  him  less  time  than  he  could  have 
wished,  for  his  own  sake,  to  devote  to  the  work. 

To  satisfy  curiosity,  it  may  be  well  enough  to  say,  that  the 
report  of  the  committee  of  investigation  and  the  articles  of  im- 
peachment themselves,  are  believed  to  be  drawn  up  by  James 
A.  Mahany,  Esquire,  the  chairman  of  the  committee.  The  re- 
spondent’s answers  were  prepared  by  himself,  with  the  assis- 
tance of  Robert  May  Brooke,  Esquire,  and  the  reporter  of  this 
work.  And  that  notwithstanding  the  allegations  in  the  con- 
clusion of  Mr.  Douglas’s  remarks,  the  respondent  was  a Lieu- 
tenant in  the  army  of  the  United  States  in  the  revolutionary 
war,  and  is  a member  of  the  Society  of  the  Cincinnati  in  his 
own  right. 

There  were  a number  of  important  points  relative  to  the 
law  and  practice  in  cases  of  impeachments,  settled  in  this  trial; 
and  on  the  score  of  precedent,  it  is  hoped  the  work  may  be 
useful.  The  more  immediate  motive  which  the  reporter  had 
in  presenting  it  to  the  public,  was,  that  all  the  world  might  see 
the  facts  and  evidence  upon  which  the  accusations  were  made 
and  attempted  to  be  supported. 

JAMES  MADISON  PORTER. 

Easton,  April  13,  1827. 


TABLE  OF  CONTENTS. 

SESSION  OF  1824—5. 

Petitions  in  House  of  Representatives  for  enquiry  into  Judge 

Porter’s  official  conduct,  pages  - 1 — ~ 

Approving  the  Judge's  conduct,  - 2 — 3 

Meeting  and  proceedings  of  committee  of  enquiry,  &c.  3—4 

Report  of  the  Committee  of  enquiry,  - - 4 to  9 

Consideration  of  the  Report,  ...  9 

Motion  to  postpone  it  and  recommend  it  to  the  next  Legislature,  9 

Request  of  Mr.  Robert’s  to  have  the  testimony  read— negatived,  10 
Adoption  of  the  resolution  to  prefer  articles  of  impeachment,  10 

Report  of  the  articles  of  impeacliment,  - - 11 

Articles  of  impeachment  adopted  in  the  H.  of  Representatives,  11 — 12 
Appointment  of  managers  to  conduct  the  impeachment,  13 

Message  from  the  House  of  Representatives  to  Senate,  informing 

Senate  that  articles  of  impeachment  had  been  preferred,  14 

Managers  exhibit  the  articles  to  Senate,  - - 14 — 15 

Appointment  by  Senate  of  a time  for  the  trial,  - 15 — 16 

SESSION  OF  1825—6. 

Motion  in  House  of  Representative  to  prosecute  impeachment,  17 

Motion  to  postpone  the  same,  and  discussion  thereon  by  Messrs. 

Roberts  and  F.  Smith,  - - - 17 — 18 

Postponement  for  one  day,  ...  18 

Further  consideration  of  the  motion  to  prosecute,  and  observations 

of  Mr.  Irwin,  - - - 19 

Motion  by  Mr.  Irwin  to  refer  the  question  as  to  what  the  House 

should  do,  to  a committee,  ...  19 

Observations  of  Messrs.  Roberts,  Ellis,  Baker,  Maclean,  Heston, 

Ohampneys,  and  Middleswarth,  thereon,  - - 19  to  25 

Do.  Roberts  and  Wise,  ...  26 — 27 

Message  from  Senate,  that  on  the  18th  of  Dec.  1825,  they  will 

be  ready  to  try  the  impeachment,  - - 25 — 6 

Observations  of  Messrs.  Wise  and  Roberts — House  refuse  to 

refer  it  to  a committee,  - - 27 — 3 

Motion  to  prosecute  adopted,  and  managers  appointed,  28 

Message  from  Senate  communicating  order  of  proceeding,  28 — -9 

Mr.  M'Loan’s  motion  to  withdraw  the  articles  of  impeachment,  30 
Discussion  thereon  by  Messrs.  Maclean,  Huling,  Baker,  Champ- 

neys,  Roberts  and  Irwin,  - - 30-33 

Motion  to  postpone  all  the  proceedings  indefinitely,  - 32 

Question  postponed  for  the  present,  - 33 

House  resolve  itself  into  a committee  of  the  whole  to  attend  the 

trial,  ...  33—4 

Further  discussion  on  the  question,  to  postpone  indefinitely,  and 

decision  thereon,  34 

Motion  to  have  a condensed  statement  of  the  evidence  reported 
to  the  House,  and  discussion  thereon,  - - 38 — 9 

Motion  withdrawn,  - 39 


CONTENTS. 

, . Fase< 

Certain  of  the  managers  excused,  and  others  appointed  in  tneir 
places, 

Replication  by  the  House  of  Representatives  to  the  respondent’s 
pleas, 

Managers  authorised  to  employ  counsel, 

Leave  given  to  the  respondent  to  withdraw  the  documents  and 
depositions  presented  by  him  at  the  previous  session. 

Reports  of  the  Managers  to  the  H.  of  Representatives,  44-45-46-47-48 
Letter  from  Speaker  of  Senate  informing  that  body  that  the  re- 
spondent had  been  summoned, 

Resolution  to  proceed  with  trial, 

Message  from  House  of  Representatives  of  appointment  of  man 
agers, 

Letter  from  Judge  Porter  informing  Senate  he  is  in  attendance, 

Mode  of  proceeding  adopted, 

Organization  of  court  of  impeachment, 

Respondent  called,  and  articles  of  impeachment  read, 

Articles  of  impeachment, 

Reading  of  the  respondent’s  answers  or  pleas, 

The  pleas  or  answers, 

Message  from  House  of  Representatives  of  the  excusing  certain  of 
the  managers,  and  the  appointment  of  others, 

Mr.  Douglas  appears  as  counsel  for  the  managers,  and  Mr. 

Brown  for  the  respondent, 

Replication  to  the  pleas  filed, 

Motion  to  postpone  the  trial  by  the  managers,  and  discussion 
thereon, 

Proposition  to  take  Mr.  Baird’s  deposition,  and  discussion  thereon 
in  part,  _ . 

Motion  by  Mr.  Dunlop,  to  strike  out  certain  of  the  articles  of  im- 
peachment as  not  impeachable, 

His  observations  thereon, 

Mr.  Hawkins,  do. 

Mr.  Sutherland's, 

Mr.  Dunlop, 

Mr.  Emlen,  Mr.  Ogle,  Mr.  Duncan  and  Mr.  Mann, 

Mr.  Dunlop’s  motion  indefinitely  postponed, 

Motion  by  Mr.  Douglass  for  a commission  to 
evidence,  and  discussion  thereon, 

Commission  denied, 

Application  by  managers  for  further  time, 

Court  refuse  to  grant  the  time  requested, 

Attachment  awarded  against  S.  Baird,  Esq. 

Mr.  Douglas  opens  for  commonwealth, 

Testimony  of  Abraham  Beidleman, 

Court  refuse  to  permit  the  witness  to  testify 

121 


28—41 

42- 

43 

44 


49—50 

50 

51 

51— 2 

52— 3 

53 —  4 
54 

55  to  62 
62 

63  to  89 
90 

90 

90 

91 

92—3 


93- 

94- 


take  Mr.  Baird’s 

100- 


115- 

as  to  his  allowing 


■3 

■7 

97 

98 

99 
100 
100 

•102 

112 

113 

113 

114 
-119 
120 


Humbling  in  his  house. 


Testimony  of  George  HaberackeV, 

Do.  of  Jacob  Rees,  jr. 

Do.  of  Jacob  Weygandt,  jr. 

Do.  of  Hugh  Rose, 

Do.  of  John  Cooper, 

Do.  of  Samuel  Sliouse, 

Do.  of  George  M.  Stroud, 

Do.  of  Henry  Jarrett, 

Objection  to  answer  2d  part  of  10th  article. 


122 

123-4-150 
124—5 

1 26-7-1 36-7-8-9-1 47-1 49-1 58-1 74 
127,8,  158,6,9,140,  174 
129 

130. 133-4 


130,  1,  2, 


7,  8,  9 
131 


CONTENTS. 


Vll 


Court  decide  they  will  hear  evidence  on  it,  132 

Mr.  Douglas  proposes  to  proceed  with  the  witnesses  then  in  at- 
tendance, and  that  respondent  then  proceed,  and  committee 
produce  the  remaining-  proof  when  respondent  concludes,  1 40,  1 

Discussion  of  this  proposition,  141,  2,  3 

Proposition  withdrawn,  144 

Managers  request  time  as  per  resolution  of  the  House  of  Repre- 
sentatives, 143 

2d  Subpoena  awarded  for  J.  M.  Scott,  Esq,  144 

Testimony  of  M.  J.  Biddle,  145 

Record  given  in  evidence,  Seitzinger  vs.  Zeller,  145 

Discussion  on  the  proposition  to  receive  second  hand  evidence 

of  what  was  testified  in  Commonwealth  vs.  Mills,  in  Q.  S.  147, 8,  9 
Proposition  agreed  to  148 

Reconsidered,  148 

Withdrawn,  149 

Attachment  awarded  against  George  Levers,  149 

Testimony  of  Henry  King,  151,  6,  7 

Do.  of  Plugh  Bellas,  152,3,4,5 

Do.  of  Charles  Davis,  157,  159 

Mr.  Sutherland  asks  leave  of  absence,  160 

Discussion  on  this  request,  161.  Mr.  Sutherland  is  absent,  161 . Man- 
agers protest  against  proceeding  in  his  absence,  161.  Discussion  on  pro- 
ceeding in  his  absence,  161,  2,  3,  4,  5,  6,  7.  Court  determine  to  proceed 
in  his  absence,  167,  8.  Testimony  of  Samuel  Baird,  168,  9,  171,  172. 
Court  refuse  to  receive  2d  hand  evidence  of  what  was  testified  in  common 
pleas,  169,  170,  1.  Testimony  of  Christian  F.  Beitel,  172,  3.  Do.  of 
Daniel  Helfrick,  173.  Do.  of  George  Levers,  174,  5,  6,  7.  Do.  of 
John  M.  Scott,  177.  Do.  of  Peter  Ihrie,  jr.  178.  Do.  of  Jefferson  K. 
Heckman,  178.  Do.  of  Hopewell  Hepburn,  178,  9.  Deposition  of  George 
Wolf  offered  and  rejected,  179.  Testimony  for  prosecution  closed,  179. 
Mr.  Brown  opens  defence,  179  to  187. 


TESTIMONY  ON  BEHALF  OF  THE  RESPONDENT. 


Testimony  of  Alexander  L.  Hays,  187,  8,  9.  Do.  of  William  Witman, 
189,  190.  Do.  of  Jacob  Schneider,  191,  2.  Do.  of  John  Addams,  1921 
Do.  of  Charles  L.  Hutter,  193.  Do.  of  John  Fogel,  193.  Do.  ofFrede- 
rick  Hyneman,  194.  Do.  of  Abraham  Rinker,  195.  Do.  of  Nicholas 
Saeger,  195.  Do.  of  William  White,  195.  Do.  of  John  R.  Lattimore, 
195.  Do.  of  James  M.  Porter,  198,  7,  8,  9,  200,  1,  2.  Do.  of  Daniel 
Wagener,  197,  205,  6,  7,  8,  9, 10.  Do.  of  David  D.  Wagener,  197.  Do. 
of  James  Hays,  198.  Do.  of  Frederick  Smith,  202,  3,4,5.  Do.  of  Dr. 
John  0.SW agener,  206.  Do,  of  Christopher  Mixsell,  206,  Do.  of  Matthi- 
as Gress,  207.  Do.  of  Peter  Ihrie,  jr.  208.  Do.  of  Abraham  Sigman, 
208,  9. 

Records  in  evidence. — Seitzinger  vs.  Zeller,  192.  Commonwealth  vs. 
Everhart,  195.  Everhart  vs.  Reese,  196,  207.  Commonwealth  vs.  John 
Mill,  196.  Hays  vs.  Bellas,  153,  158.  Witchell  vs.  Buskirkand  Levers, 
207.  Witchell"  vs.  German  and  Levers,  207.  Schwenk  vs.  Ebert,  207, 

o 

Hugh  Bellas  re-examined,  212, 13.  Time  allowed  counsel  for  the  mana- 
gers to  prepare  for  summing  up,  213.  Mr.  Douglas’s  argument  for  com- 
monwealth, 214,  224.  Mr.  Brown’s  argument  for  the  respondent,  225  to 
263.  Mr.  Douglass  in  reply,  263  to  284.  Vetes  of  the  Senators  and  ijjlg! 
decision  of  the  court,  285  t«  28$, 


PROCEEDINGS 


ijt 


THE  HOUSE  OF  REPRESENTATIVES, 


FRIDAY,  January  7,  1825. 

Mr.  Ncwlmrt  presented  a petition  from  sundry  inhabitants 
ot  Lienigh  County,  accompanied  with  documents,  praying  that 
a committee  may  be  appointed  to  eMuire  into  the  official  con- 
duct  of  Robert  Porter,  Esqui^,  President  Judge  of  the  3rd 
Judicial  DiCtrict  of  Pennsylvania, 

Which  were  read  ami  referred  to  Messrs.  Peter  Newhart, 
James  A.  Mahany.  Samuel  Hays,  James  C.  Gilleiand,  Jo- 
shua  B.  Calvin  and  William  Diven,  and 

On  motion  of  Mr.  Ritner  and  Mr.  M’Creery,  Ordered , 
that  the  said  committee  have  power  to  send  for  persons  and 
papers. 

WEDNESDAY,  January  12,  1825. 

nlS  NeTh*rt  Presented  a dociiment  relative  to  the  com- 
Sn  s f.s?\n?.  Robert  Porter.  Esq.  President  Judge  of  the 

■’  ?hich  Was  referred  t0  the  committee 
appointed  to  enquire  into  the  official  conduct  of  the  said 

SATURDAY,  January  22,  1825. 

of  Rjrt?rlinS!r  preseoted  a petition  from  sundry  inhabitants 
-rhs  County,  praying  for  an  enquiry  into  the  official  con- 


[ 2 ] 

duct  of  Robert  Porter,  Esquire,  President  Judge  of  the  Srd 
Judicial  District ; which  was  read  and  referred  to  the  com- 
mittee on  that  subject. 

THURSDAY,  January  87,  1 825. 

Mr.  Hutter  presented  sundry  documents  relative  to  the 
charges  of  official  misconduct  against  Judge  Porter,  which 
were  referred  to  the  committee  appointed  on  the  subject. 

Mr.  George  U.  Odenheimer  was  appointed  of  the  com- 
mittee to  investigate  the  official  conduct  of  Judge  Porter,  in 
the  room  of  Mr.  Newhart  excused. 

FRIDAY,  February  11,  1825. 

Mr.  Newhart  presented  a petition  from  sundry  inhabitants 
of  Northampton  County,  accompanied  with  a document,  pray- 
ing for  the  reasons  therein  stated,  for  the  removal  from  office 
of  Robert  Porter,  Esquire,  President  Judge  of  the  3rd  Judi- 
cial district.  Which  were  referred  to  the  committee  appoint- 
ed on  the  subject. 

MONDAY,  January  31,  1825. 

Mr.  Boyer  presented  a memorial  from  sundry  inhabitants 
of  Berks  county,  approving  of  the  official  conduct  of  Robert 
Porter,  Esquire,  President  fudge  of  the  3rd  Judicial  district; 
which  was  referred  to  the  committee  appointed  on  that  sub- 
ject. 

TUESDAY,  February  1,  1825. 

Mr.  Hutter  presented  a memorial  from  sundry  inhabitants 
of  Lehigh  County,  approving  of  the  official  conduct  of  Judge 
Porter ; which  was  referred  to  the  committee  appointed  on 
the  subject. 

THURSDAY,  February,  3,  1825. 

Mr.  Everhart  presented  two  memorials  of  similar  tenor 
from  sundry  inhabitants  of  Berks  county  approving  of  the 
official  conduct  of  Judge  Porter;  which  were  referred  to 
the  committee  appointed  on  the  subject. 

FRIDAY,  February  4,  1825. 

Mr.  Boyer  presented  two  memorials  of  similar  tenor  from 
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sundry  inhabitants  of  Lehigh  county,  approving  of  the  official 
conduct  of  Judge  Porter ; which  were  referred  to  the  com- 
mittee appointed  on  the  subject. 

THURSDAY,  February  10,  1825. 

Mr.  Boyer  presented  nine  memorials  of  similar  tenor  from 
sundry  inhabitants  of  Berks  county,  approving  of  the  official 
conduct  of  Judge  Porter  ; which  were  referred  to  the  commit- 
tee appointed  on  the  subject. 

SATURDAY,  February  12,  1825. 

Mr.  Everhart  presented  two  memorials  of  similar  tenor 
from  sundry  inhabitants  of  Berks  county,  approving  of  the 
official  conduct  of  Judge  Porter;  which  were  referred  to  the 
committee  appointed  on  the  subject. 

MONDAY,  March  14,  1821, 

Mr.  Geehr  presented  a memorial  from  sundry  inhabitants 
of  Berks  county,  approving  of  the  official  conduct  of  Judge 
Porter  ; which  was  referred  to  the  committee  appointed  on 
the  subject. 

TUESDAY,  March  15,  1825. 

Mr.  Everhart  presented  a memorial  from  sundry  inhabi- 
tants of  Berks  county,  approving  of  the  official  conduct  of 
Judge  Porter  ; which  was  referred  to  the  committee  appoint- 
ed on  the  subject, 

THURSDAY,  March  IT,  1825. 

Mr.  Scott  presented  two  memorials  from  sundry  inhabi- 
tants of  Northampton  county,  approving  of  the  official  con- 
duct of  J udge  Porter  ; which  were  referred  to  the  committee 
appointed  on  the  subject. 


The  committee  of  investigation  having  given  notice  to  the 
Judge,  met  on  the  9th  of  February,  1825,  in  the  committee 
room.  The  Judge  appeared  accompanied  by  his  counsel,,  Da- 
vid Paul  Brown  and  James  M.  Porter,  Esquires.  The  ex- 
amination of  witnesses  commenced  and  continued  at  each 
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meeting  of  the  committee  until  the  12th  of  that  month,  when, 
having  concluded  the  examination  of  those  in  attendance,  the 
committee  adjourned  over  until  the  24th  of  February,  in  order 
to  obtain  the  testimony  of  other  witnesses.  During  this  time 
George  A.  Frick,  Esq.  of  Danville,  appeared  as  counsel  for 
the  complainants. 

Upon  the  24th  of  February  the  committee  again  met,  and 
continued  to  meet  by  adjournment  from  time  to  time,  and  hear 
evidence  until  the  15th  of  March,  when  the  examination  of  the 
witnesses  closed.  During  this  period  William  Grimshaw', 
Esq.  appeared  as  counsel  for  the  complainants. 

Upon  the  4th  of  April,  1825,  Mr.  Mahany,  from  the  com- 
mittee, made  report  to  the  House  of  Representatives,  which 
was  read  as  follows  ; 

The  committee  to  whom  was  referred  the  petitions  of  sun- 
dry citizens  of  Berks,  Northampton  and  Lehigh  counties, 
praying  an  investigation  into  the  official  conduct  of  Robert 
Porter,  Esq.  president  judge  of  the  third  judicial  district  of 
this  commonwealth, 

REPORT : 

That  they  have  carefully  examined  the  evidence  produced 
on  behalf  of  the  complainants,  in  the  presence  of  Judge  Porter 
and  his  counsel,  from  which  the  following  facts  appear  to  the 
committee  to  be  supported,  viz  : 

First. — In  the  case  of  Jacob  W.  Seitzinger  against  Henry 
Zeller,  a judgment  entered  in  the  court  of  common  pleas  of 
Beiks  county,  on  a warrant  of  attorney  ; some  of  the  credi- 
tors of  Zeller  applied  to  the  court  to  open  the  judgment,  and 
take  defence  to  it ; it  was  agreed  by  the  counsel  of  Seitzinger, 
that  the  judgment  should  be  considered  as  opened,  and  all 
matters  referred  to  Judge  Porter,  under  the  act  of  1705  ; that 
Judge  Porter  proceeded  in  the  business,  and  made  a report, 
reducing  the  amount  of  the  judgment,  from  eleven  hundred 
dollars,  to  five  hundred  and  seventy-six  dollars  and  sixty- 
three  cents;  to  which  exceptions  were  filed  by  the  counsel  of 
Seitzinger  ; when  the  exceptions  came  up  for  argument,  the 
counsel  for  the  creditors  of  Zeller  moved  to  dismiss  them,  on 
the  ground  of  their  not  being  specific  enough.  Judge  Porter, 
against  the  will  of  one  of  the  parties,  presided  in  the  court,  on 
the  argument  of  the  motion  to  dismiss  the  exceptions,  and 
when  called  on  to  furnish  a statement  of  the  calculations  and 
reasons  upon  w hich  his  report  was  made,  he  replied,  that  he 
ad  none  or  kept  none,  and  refused  to  give  any  statement,  and 
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iinally  dismissed  the  exceptions,  for  the  reasons  assigned  by 
the  counsel  for  the  creditors. 

i Second. — That  in  Allentown,  in  the  county  of  Lehigh, 
about  the  year  1818,  the  said  Judge  Porter,  ordered  a consta- 
ble to  bring  into  court  Abraham  Beidelman  and  John  Young, 
innkeepers  of  the  said  town — that  tiie  said  Judge  Porter,  sit- 
ting on  the  bench  in  open  court,  did  reprimand  and  insult  the 
said  Beidelman  and  Young,  and  accused  them  of  suffering 
gaming  in  their  houses,  and  keeping  disorderly  houses,  and 
threatened  if  they  did  so  again,  he  would  take  away  their  li- 
censes, and  punish  them  severely,  or  words  to  that  effect ; and 
said  further  to  them,  “ go  home  you  villians  and  mind  vuur 
business,”  or  words  to  that  effect.  And  also,  that  during  the 
sitting  of  the  court,  in  Lehigh  county,  in  May  1824,  Judge 
Porter  sent  a constable  for  George  Haberacker,  of  Allentown, 
innkeeper,  and  in  open  court,  from  the  bench,  reprimanded 
and  insulted  the  said  Haberacker,  by  telling  him  that  he  un- 
derstood that  he  the  said  Haberacker  had  suffered  gambling  in 
his  house,  and  if  ever  he  did  so  again  he  would  punish  him 
severely  for  it,  and  called  his  attention  to  a rule  of  court  on 
the  subject  of  licensed  innkeepers  permitting  gaming  in  their 
houses,  and  then  told  the  said  Haberacker  to  walk  off  and 
mind  his  business — although  there  was  no  oath,  presentment 
or  charge  whatsoever,  against  either  of  said  persons. 

Third. — In  a case  where  a certain  Mary  Waltz,  alias  Ma- 
ry Everhart,  was  bound  over  before  Jacob  Weygandt,  jr.  a 
justice  of  the  peace  of  Northampton  county,  on  a charge  of 
larceny.  Judge  Porter  endeavored  to  prevail  upon  Jacob 
Reese,  jr.  the  prosecutor,  to  withdraw  his  prosecution,  and 
wished  him  to  sign  an  instrument  of  writing,  certifying  that 
the  defendant  was  not  guilty,  and  that  it  was  not  larceny  but 
trespass  ; that  the  said  Jacob  Reese,  jr.  refused,  and  insisted 
that  she  was  guilty,  and  that  it  had  been  proved  before  the 
justice.  Judge  Porter  then  accompanied  Reese  to  the  office  of 
justice  Weygandt,  and  told  the  justice  he  wished  the  case  of 
Mary  Waltz  disposed  of  in  some  way,  without  a return  to 
court,  and  proposed  to  make  it  a case  of  trespass  ; the  justice 
rejftied,  that  he,  Judge  Porter,  knew  that  he  could  not  avoid 
returning  the  recognizance  to  court,  nor  could  he  sanction  the 
making  up  of  such  a case;  that  he  had  no  objection  to  their 
settling  the  case  i*’  court,  and  that  he  would  return  the  recog- 
nizance, which  he  did,  and  the  defendant  was  tried  and  con- 
victed in  the  court  where  Judge  Porter  presided. 

Fourth — In  the  case  of  the  Commonwealth  vs.  John  Mills, 
on  a charge  of  larceny,  for  stealing  a bond  or  single  bill,  tried 
before  Judge  Porter,  at  the  January  term,  1 819,  in  Northamp- 
ton county,  after  the  evidence  had  been  gone  through  on  both 
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aides,  Judge  Porter  urged  the  parties  to  compromise  and  set- 
tle the  business.  George  Levers  was  the  prosecutor.  After 
some  time  a bond  was  drawn  up  in  court,  and  signed  by  the 
prisoner.  Mills,  with  two  sureties,  for  one  hundred  and  sixty 
or  seventy  dollars,  the  amount  of  Levers’  claim,  and  deliver- 
ed to  him,  and  Judge  Porter  then  directed  the  jury  to  acquit 
the  prisoner,  which  they  accordingly  did. 

Fifth. — That  in  the  case  of  Wannemacher  vs.  Seckler, 
which  was  an  action  of  trespass,  assault  and  battery,  tried  in 
Lehigh  county,  before  Judge  Porter,  the  judge  charged  the 
jury  in  tavor  of  the  plaintiff;  the  jury  returned  with  a verdict 
for  the  defendant ; Judge  Porter  refused  to  receive  it.  and 
told  the  jury  that  the  plaintiff  was  entitled  to  a verdict 
by  law,  and  directed  them  to  go  out  again  and  reconsider  the 
verdict ; that  the  defendant’s  counsel  told  the  jury  they  had 
a right  to  persist  in  their  verdict  if  they  thought  proper,  when 
Judge  Porter  got  into  a violent  passion,  and  told  the  counsel 
in  the  presence  of  the  jury,  and  with  a loud  voice,  that  he,  the 
said  counsel  wanted  the  jury  to  perjure  themselves.  The  ju- 
ry went  out,  and  again  returned  with  a verdict  for  the  defend- 
ant, which  Judge  Porter  ordered  to  be  set  aside,  and  direct- 
ed a new  trial  immediately  after  the  verdict  was  recorded, 
without  motion  or  any  application  being  made  by  any  person. 

Sixth. — In  the  case  of  James  Hays  vs.  Hugh  Bellas,  tried 
in  Northampton  county,  on  the  29th  day  of  April,  1818,  be- 
fore the  said  Judge  Porter,  exceptions  were  taken  by  the  de- 
fendant’s counsel  to  testimony  admitted  by  the  court  during 
the  trial,  and  also  to  the  charge  of  Judge  Porter  to  the  jury, 
upon  which  a wrrit  of  error  was  taken  and  removed  to  the  su- 
preme court;  that  Judge  Porter,  before  the  record  wTas  re- 
turned from  the  court  below,  did  alter  and  falsify  the  same  in 
two  particulars,  as  appears  by  the  record,  to  wit  : by  making 
an  interlineation  in  his  written  opinion,  after  it  had  been  sign- 
ed and  filed  in  the  office ; and  likewise  by  writing  a note  on 
the  margin  of  one  of  the  bills  of  exceptions,  stating  that  it  had 
been  w ithdrawn,  when  such  was  not  the  fact,  which  altera- 
tions of  the  record  were  calculated  to  affect  and  prejudice  the 
legal  rights  of  the  party. 

Seventh. — That  Judge  Porter  has  violated  the  25th  sectiorL 
of  the  act,  entitled  “An  act  to  alter  the  judiciary  system  ori 
this  commonwealth,”  passed  the  24th  of  February,  1806,  by 
refusing  or  neglecting  to  reduce  his  opinion  to  writing,  after 
being  required  so  to  do,  viz. 

In  the  cases  of 

Elisabeth  Swenk,  widow  of  Mathias  Swenk,  vs.  Daniel 
Ebert. 

Same  vs.  Harlinger’s  administrators. 
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Appeals  from  the  judgment  of  a justice  of  the  peace  to  the 
eommon  pleas  of  Northampton  county. 

Also  in  the  cases  of 

Grim  & Helfrickus.  Seip’s  administrators. 

Same  vs.  same,  in  the  court  of  common  pleas  of  Lehigh 
county. 

Eighth. — That  the  said  Judge  Porter  has  treated  John 
Cooper,  one  of  the  judges  of  the  court  of  common  pleas  of 
Northampton  county,  while  on  the  bench,  in  a rude,  insolent 
and  tyrannical  manner,  to  wit:  Two  hoys  of  the  name  of 
Smith,  sentenced  by  the  court  of  quarter  sessions  of  North- 
ampton county  to  give  surety  to  keep  the  peace,  and  also  to 
pay  the  costs,  were  imprisoned  until  the  sentence  should  be 
complied  with.  Some  few  days  after,  Judge  Cooper  was  in- 
formed that  h„  was  wanted  at  court,  he  immediately  went, 
and  found  Judge  Porter  alone  on  the  bench,  who  stated  to 
Judge  Cooper,  that  one  of  the  boys  was  sick,  and  said  they 
had  better  discharge  both  of  them,  and  direct  the  county  to 
pay  the  costs.  The  boys  were  both  in  court,  and  Judge  Coop- 
er expressing  some  doubts  as  to  the  sickness  of  the  boy,  and 
his  dissent  to  liberating  both  of  them  on  that  account,  Judge 
Porter  got  into  a violent  passion,  and  in  a loud  voice,  with  a 
violent  and  rude  manner,  in  the  presence  of  a number  of  per- 
sons in  court,  said  to  Judge  Cooper,  “If  the  boy  dies  in  jail 
his  blood  be  on  your  head  which  expressions,  with  other 
rudeness  and  violence  then  exhibited  by  Judge  Porter  caused 
Judge  Cooper  to  leave  the  bench. 

Also  in  the  case  of  Witchell  vs.  German,  an  ejectment  in 
the  common  pleas  of  Northampton  county,  tried  before  Judges 
Porter  and  Cooper,  Judge  Porter  charged  the  jury  in  favor  of 
the  defendant— the  jury  found  a verdict  for  the  plaintiff.  A 
motion  was  made  for  a new  trial;  Judge  Cooper  told  Judge- 
Porter  that  the  verdict  was  according  to  the  evidence,  and 
that  he  approved  of  it,  and  supposing  it  a clear  case  of  right, 
he  was  not  willing  to  disturb  the  verdict.  Judge  Porter 
struck  his  fist  on  the  desk  in  a violent  manner,  and  with  great 
displeasure  said,  if  ever  there  was  a case  where  a new  trial 
ought  to  be  granted,  this  was  the  case — and  in  a great  hurry 
and  anger,  sentfor  Judge  Wagener.  Judge Wagener soon  came 
to  the  court,  and  appeared  disposed  not  to  interfere,  as  he  had 
not  heard  the  case.  Judge  Porter  exhibited  great  violence 
and  talked  loudly,  writh  great  gesticulation  and  anger;  the 
counsel  on  both  sides  addressed  the  court  in  a rapid  manner, 
and  there  was  great  confusion  and  disorder  in  the  court.  Judge 
Wagener  finally  said  if  he  must  decide,  he  would  agree  with 
the  president,  and  a rule  to  shew  cause  was  finally  granted. 

Also,  in  another  instance,  while  the  trial  list  was  before  the 
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court,  the  jury  unemployed,  Judge  Cooper  invited  the  atteh- 
tion  of  Judge  Porter  to  the  trial  list;  Judge  Porter  turned 

round  in  a violent  and  exceedingly  rude  manner,  and  said 

“he  would  thank  him  for  less  of  his  dictation.”  Judge  Coop- 
er  replied,  he  did  not  intend  any  thing  like  dictation,  when 
Junge  Porter  rose  from  his  seat  in  a great  passion,  and  rapid- 
ly went  out  of  the  court  house,  and  left  Judge  Cooper  alone 
on  the  bench.  1 

In  the  case  of  Reese  vs.  Sickman,  common  pleas- of  North- 
ampton comity,  during  the  argument  of  counsel,  Judge  Porter 
stood  at  some  distance  from  his  seat ; immediately  at  the  close 
of  the  argument,  he  returned  to  his  seat  and  commenced 
charging  the  jury.  Judge  Cooper  made  several  efforts  to 
speak  with  Judge  Porter,  but  his  conduct  was  so  abashing 
and  his  mov  ement  so  rapid,  that  Judge  Cooper  was  prevented 
from  expressing  his  opinion  to  Judge  Porter,  (the  charge  was 
agauist  the  opinion  of  Judge  Cooper.)  and  when  Judge  Porter 
nad  finished,  was  about  addressing  the  jury,  and  had  proceed- 
ed to  say,  “that  he  was  of  a different  opinion,”  when  Judge 
Porter  turned  round  to  him,  and  with  an  angry  countenanfe 

ari|Ti  °i +1  V°IC-e’i  Ta,<,  ’ *'  ,t;  1S  t,ie  °l,inion  o{’  the  court,  sir.” 

1 hat  the  said  Judge  Porter  has  on  frequent  occasions,  treat- 

ed  the  said  Judge  Cooper  in  arudeand  contemptuous  manner 
while  holding  the  courts  in  Northampton  county,  by  neglect- 
ing and  refusing  to  consult  him-by  paying  no  regard  to  his 
opinion  ; and  when  papers  were  handed  to  the  court,  which 
it  was  necessary  for  said  judges  to  sign  or  examine,  he  the 
said  Judge  Porter,  would  either  throw  or  push  such  paper 
towards  Ju,lge  Coper,  a rude  indent  and  contempSs 

Thus  by  his  violent  and  arbitrary  conduct,  obstructing  the 
due  administration  of  justice,  usurping  and  exercising  an  au- 
thority not  delegated  to  him,  and  thereby  degrading  the  courts 
of  justice,  and  the  high  office  of  president  and  judg°e.  * 

J\  in  n-— 1 hat  on  the  appeal  in  the  case  of  the  supervisors  of 
tne  public  roads  and  highways,  of  the  township  of  North- 
ampton, t.s.  James  Green  leaf,  tried  in  Lehigh  county,  on 
tne  second  of  September,  1 824,  the  said  Judge  Porter  appears 
to  have  decided  arbitrarily  and  against  law,  in  altering  the 
assessment  which  the  supervisors  had  taken  of  the  appellant’s 
in  accepting  an  assessment  or  valuation  made 
J.  " ! " t 1111  self)  Which  reduced  certain  lots  from 

fotal  vmluath0  Tha^,thefai(1  Jl,dge  Porter  reduced  the 

to H, sh in  n N °^thc  aPPe,lant  s property,  in  the  borough  and 
township  of  Northampton,  from  g46,518  to  $24,135,  reducing 
the  appellant  s road  tax  from  8223.20  to  gl  15.80,  apparentlf 
without  any  rule,  reason  or  law  for  the  same— that  the  said 
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judge  Porter  appears  to  have  illegally  refused  proper  fest{» 
mony  offered  on  the  part  of  the  appellees,  to  shew  that  the  va- 
luation and  assessment  were  correct.  By  all  which  proceed- 
ings the  inhabitants  of  the  township  aforesaid,  appear  to  have 
been  defrauded  of  their  just  rights,  and  prevented  from  hav- 
ing  their  taxes  duly  collected. 

It  therefore  appears  to  your  committee,  that  the  said  Robert 
Porter,  Esq.  in  violation  of  the  constitution  and  laws  of  this 
commonwealth,  regardless  of  his  high  station,  has  been  guil- 
ty of  misdemeanors  in  office,  and  that  sufficient  appears  where- 
fore he  should  be  impeached  by  this  House,  at  the  bar  of  the 
Senate. 

They  therefore  offer  the  following  resolution  : 

Resolved,  That  a committee  he  appointed  to  prepare  articles 
of  impeachment  against  Robert  Porter,  Esq.  president  judge 
of  the  third  judicial  district  of  this  commonwealth,  for  misde- 
meanors in  office. 

Tuesday,  April  s,  1825. 

On  motion  of  Mr.  Mahany  and  Mr.  Sterigere, 

The  resolution  attached  to  the  report  of  the  committee  ap- 
pointed to  inquire  into  the  official  conduct  of  Judge  Porter9 
read  on  yesterday,  was  read  the  second  time. 

And  being  under  consideration; 

A motion  was  made  by  Mr.  Roberts  and  Mr.  Buyer,  to 
postpone  the  further  consideration  of  the  same,  and  that  tho 
resolution  and  testimony  be  recommended  to  the  early  atten- 
tion of  the  next  Legislature. 

And  on  the  question, 

Will  the  House  agree  to  the  motion  ? 

The  yeas  and  nays  were  required  by  Mr.  Roberts  and  Mr. 
Mahany,  and  are  as  follow,  viz. 

YE  AS— Messrs.  Boyer,  Farrel,  Geehr,  Landis,  Roberts-5, 
.N  AYS — Messrs.  R.  Alexander,  Ashman.  Beeson,  Bell, 
Blark,  Brown,  Calvin.  Chandler.  Cope,  Dillinger,  Dunlap, 
Fackenthall,  Forster,  Gebhart,  Gilfeland,  Gleim,  Hays,  Her- 
mg  Hetrick,  Hobart,  Hollenback,  Huggins,  Hummel,  Hunt, 
Hotter  Jordan,  Kane,  Kauffelt,  Kerr,  Keys,  Lawson,  Lewis, 
Lightner,  M‘Camant.  M'Clure,  M‘Creery,  M "Reynolds, 
Mahany,  Mann, Markle,  Meredith.  Middleswartb,  Morrison, 
Nixon  Odenheimer.  Oliver,  Overfield.  Patterson, 
Phillips,  Potts,  Purdy,  Rahn,  Rankin,  Read.  Ritncr,  Scott,  F, 
,-mitb,  J.  R.  c.  Smith,  W.  Smyth,  C.  Snider,  D.  Snyder, 
Starne.  Sterigere,  Streator,  Stroud,  Sullivan,  Thornton, 
v''alker.  Wise,  Sutherland,  Speaker  71. 

So  the  question  was  determined  in  the  negative, 

O'* 


i 10  ] 

Mr.  Roberts  then  called  for  the  reading  of  the  testimony  ta- 
ken before  the  committee.  The  propriety  of  reading  the  tes- 
timony at  this  time  was  submitted  by  the  Speaker  to  the  deci- 
sion of  the  House. 

And  on  the  question, 

Shall  the  testimony  be  read  at  this  time  ? 

The  yeas  and  nays  were  required  by  Mr.  Roberts  and  Mr. 
Boyer,  and  are  as  follows,  viz. 

YEAS — Messrs.  Boyer,  Chandler,  Markle,  Meredith, 
Potts,  Read,  Roberts,  Scott,  Thompson — 9. 

NAYS — Messrs.  R.  Alexander,  Beeson,  Bell,  Black,  Cal- 
vin, Cope,  Cummings,  Drumheller,  Dunlap,  Fackenthall, 
Farrel,  Forster,  Gebhart,  Gilleland,  Gleim,  Hays,  Hering, 
Hetrick,  Hobart,  Hollenback,  Huggins,  Hummel,  Hutter, 
Jordan,  Kauffelt,  Kerr,  Keys,  Landis,  Lawson,  Lehman, 
Lewis,  Lightner,  M ‘Camant,  M‘Clure,  M‘Creery,  M‘Rey- 
nolds,  Mahany,  Mann,  Middleswarth,  Newhard,  Nixon, 
Odenheimer,  Oliver,  Overfield,  Patterson,  Phillips,  Rahn, 
Rankin,  Ritner,  F.  Smith,  I.  Smith,  J.  R.  C.  Smith,  W.  R. 
Smith,  C.  Snider,  D.  Snyder,  Starne,  Stephens,  Streator, 
Sullivan,  Walker,  Sutherland,  Speaker — 61. 

So  the  question  was  determined  in  the  negative  ? 

And  on  the  question, 

Will  the  House  agree  to  the  resolution? 

The  yeas  and  nays  were  required  by  Mr.  Roberts  and  Mr. 
Mahany,  and  are  as  follow,  viz. 

YEAS-Messrs.  R.  Alexander,  Ashman,  Beeson,  Bell,  Black, 
Calvin,  Cope,  Dunlap,  Fackenthall,  Forster,  Gebhart,  Gille- 
land, Gleim,  Hays,  Hering,  Hetrick,  Hobart,  Hollenback, 
Huggins,  Hummel,  Kauffelt,  Kerr,  Keys,  Lawson,  Lewis, 
Lightner,  M^Camant,  M'Clure,  M‘Creery,  M‘Reynolds,  Ma- 
liany,  Mann,  Markle,  Middleswarth,  Newhard,  Nixon,  Oden- 
heimer, Oliver,  Overfield,  Patterson,  Phillips,  Potts,  Purdy, 
Rahn,  Rankin,  Ritner,  F.  Smith,  I.  Smith,  J.  R.  C.  Smith. 
W.  R.  Smith,  C.  Snider,  D.  Snyder,  Starne,  Sterigere,  Strea- 
tor,  Sullivan,  Thompson,  Walker,  Wise,  Sutherland,  Speak- 
er— 60. 

NAYS — Messrs.  Boyer,  Chandler,  Cummings,  Farrel, 
Geehr,  Hutter,  Jordan,  Landis — 8. 

So  the  question  was  determined  in  the  affirmative.  And 

Ordered,  That  the  committee  which  made  the  report,  be  a 
committee  for  the  purpose  expressed  in  the  said  resolution. 

THURSDAY,  April  7,  1825. 

Mr.  Mahany  from  the  committee  appointed  for  the  purpose 
made  a report  of  Articles  of  Impeachment  against  Judge  Por- 
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ter.  which  was  laid  on  the  table,  [see  the  articles  postea  in 
the  Journal  of  the  Court  of  Impeachment.] 

SATURDAY,  April  9,  1825. 

On  motion  of  Mr.  Read  and  Mr.  Mahany, 

The  articles  of  impeachment  against  Judge  Porter,  were 
read  Jhe  second  time, 

And  the  first  article  was  considered, 

And  on  the  question, 

Will  the  House  agree  to  the  same? 

The  yeas  and  nays  were  required  by  Mr.  Stroud  and  Mr. 
Roberts,  and  are  as  follow,  viz. 

YEAS — Messrs.  R.  Alexander,  Bell,  Brown,  Calvin, 
Cummings,  Dillinger,  Diven.  Fackenthall,  Farrel,  Forster, 
Gisch,  Gleim,  Hays,  Hering,  Hetrick,  Hollenback,  Huggins, 
Hummel,  KaufFelt,  Keys,  Lawson,  Lightner,  M’Camant, 
M’Kinney,  M’Reynolds,  Mahany,  Mann,  Markle,  Matts, 
Middleswarth,  Overfield,  Patterson,  Philson,  Potts,  Purdy, 
Rankin,  Ritner,  Scudder,  Starne,  Sterigere,  Thornton,  Wal- 
ker, Wise,  Sutherland,  Speaker.-—  44 
NAYS — Messrs.  Boyer,  Grimier,  Hutter,  Landis,  Roberts, 
Scott,  Stroud — 7. 

So  the  question  was  determined  in  the  affirmative. 

The  2d  article  was  considered, 

And  on  the  question, 

Will  the  house  agree  to  the  same? 

The  yeas  and  nays  were  required  by  Mr.  Roberts  and  Mr. 
Boyer,  and  are  as  follow,  viz. 

YEAS — Messrs.  R.  Alexander,  Ashman,  Bell,  Brown, 
Calvin,  Diven,  Fackenthall,  Forster,  Gisch,  Gleim,  Grimier, 
Hays.  Hering,  Hetrick,  Hobart,  Hollenback,  Huggins,  Hum- 
mel, Jordan,  Kane,  KaufFelt,  Keys, Landis, Lawrson, Lightner, 
M’Camant,  M’Kinney,  Mahany,  Markle,  Watts,  Meredith, 
Phillips,  Philson,  Potts,  Rankin,  Ritner,  Scudder,  I.  Smith, 
W.  Smyth,  Starne,  Sterigere,  Thornton,  Walker,  Wise, 
Sutherland,  Speaker — 45. 

NAYS — Messrs.  Boyer,  Dillinger,  Farrell,  Geehr,  Hutter, 
Lewis,  M’Reynolds,  Mann,  Middleswarth,  Overfield,  Patter- 
son, Purdy,  Read,  Roberts,  Scott,  Stroud — 16. 

So  the  question  was  determined  in  the  affirmative. 

The  Sd  article  was  considered, 

And  on  the  question, 

Will  the  house  agree  to  the  same? 

The  yeas  and  nays  were  required  by  Mr.  Meredith  and 
Mr.  Roberts,  and  are  as  following,  viz, 

YE  AS --Messrs.  R.  Alexander,  Ashman,  Bell,  Brown, 
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Calvin,  Cope,  Dillinger,  Diven.  Dunlap,  Fackenthall,  Far- 
rel.  Forster,  Gisrli,  Gleirn.  Hays,  Bering,  Hetrick,  Hobart, 
Hollenback,  Huggins.  Hummel,  Lawson,  Lightner,  M‘Ca- 
mant.  M’Kinney,  VPReynolds,  ' ahany,  Mann,  Markle, 
IMatts,  Odenheimer,  Overfield,  Phillips,  Philson,  Purdy, 
Rankin.  Ritner,  Scott,  Scudder,  I Smith,  W.  Sinyth,  Steri- 
gere,  I hornton.  Walker,  Wise,  Sutherland,  Speaker — 46. 

NAYS — Messrs.  Boyer,  Geehr,  Grimier,  Hutter,  Keys, 
Landis,  M* Sherry,  Meredith,  Middleswarth,  Read,  Ro- 
berts— 1 1 

So  the  question  was  determined  in  the  affirmative. 

The  4th  article  was  considered, 

And  on  the  question, 

^ Will  the  house  agree  to  the  same? 

The  yeas  and  nays  were  required  by  Mr.  Roberts  and  Mr. 
IMahany.  and  are  as  as  follow,  viz. 

YEAS— Messrs.  R.  Alexander,  Bell,  Brown,  Calvin, 
Cope,  Diven,  Dunlap,  Fackenthall,  Gleirn,  Hays.  Hering, 
Hobart,  Hollenback.  Huggins,  Hunt,  Keys,  Knight,  Law- 
son,  Lightner,  M'Clure,  M ‘Kinney,  M ‘Reynolds.  Mahany, 
Mann,  Markle,  Matts,  Meredith,  Middleswarth,  Patterson, 
Phillips,  Philson,  Potts,  Purdy,  Rankin,  Read,  Ritner, 
Scudder,  I.  Smith,  W.  Smith,  Sterigere,  Thornton,  Walker, 
Wise.  Sutherland,  Speaker. — 44. 

NAYS — Messrs.  Boyer,  Dillinger,  Farrel,  Forster,  Geehr, 
Grimier,  Hummel,  Hutter,  Landis,  M‘Camant,  M ‘Sherry, 
New  hard.  Overfield,  Roberts,  Scott — 15. 

So  the  question  was  determined  in  the  affirmative. 

Tihe  5th,  6th,  7th,  8th,  9th.  10th  and  11th  articles,  were 
severally  considered  and  agreed  to. 

The  12th  article  was  considered, 

And  on  the  question. 

Will  the  house  agree  to  the  same? 

The  yeas  and  nays  were  required  by  Mr.  Meredith  and  Mr. 
Scott,  and  are  as  follow,  viz. 

I EAS~  Messrs.  R Alexander.  Bell,  Brown,  Calvin , Diven, 
Dunlap,  Fackenthall.  Farrel . Forster,  Gilleland , Gleirn,  Hays, 
Hering.  Hobart . Hollenback  Huggins,  Hunt,  Keys,  Lawson , 
-tfphtner,  M Camant,  M' Kinney  Mahany,  Mann,  Markle, 
Matts.  Middleswarth  Mewhard,  Oliver.  Overfeld,  Patterson, 
Philson,  Purdy . Rankin  Ritner.  I Smith , W.  Smyth,  Steri- 
le Phornton,  Walker  Wise.  Sutherland,  Speaker,  42. 

JYA  YS— Messrs.  Boyer.  Dillinger.  Geehr,  Grimier.  Hummel, 
Dnttex,  Kane,  Knight.  Landis.  Lehman,  Lewis,  Mi  Reynolds, 
M' Sherry,  Meredith,  Read.  Roberts,  Scott,  Stroud— 18 

So  the  question  was  determined  in  the  affirmative. 

A motion  was  then  made  by  Mr.  Mahany  and  Mr.  Steri- 
gere, and  read  as  follow,  viz. 
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Resolved,  That  the  articles  of  accusation  and  impeachment 
against  Robert  Porter,  Esq.  president  judge  of  the  third  judi- 
cial district  of  this  commonwealh,  be  engrossed  and  signed 
by  the  Speaker,  and  that  a committee  be  appointed  to  exhibit 
the  same  to  the  Senate,  on  behalf  of  the  House  of  Represen- 
tatives to  manage  the  trial  thereof.  And 
On  motion, 

The  said  resolution  was  read  the  second  time,  considered 
and  adopted.  And 

Ordered , That  Messrs.  Mahany,  Diven,  Calvin,  Hays, 
Odenheimer,  Gilleland  and  Sterigere,  be  a committee  forth© 
purpose  therein  expressed. 


IN  THE  SENATE  OF  PENNSYLVANIA. 


MONDAY,  April  11,  1825. 

The  Clerk  of  the  House  of  Representatives  being  intro- 
duced, presented  an  extract  from  the  journal  of  that  House 
of  the  9th  instant,  as  follows  : 

Resolved , That  Messrs.  Mahany,  Odenheimer,  Hays,  Stc- 
rigere,  Gilleland,  Calvin  and  Diven,  be  a committee  to  ex- 
hibit the  ai’ticles  of  accusation  and  impeachment  against  Ro- 
bert Porter,  Esq.  president  judge  of  the  third  judicial  district 
of  this  commonwealth,  to  the  Senate,  and  on  behalf  of  the 
House  of  Repr  esentatives  to  manage  the  trial  thereof. 

Laid  on  the  table. 


SAME  DAY. 


Messrs.  Mahany,  Odenheimer,  Hays,  Sterigere,  Gilleland, 
Calvin  and  Diven,  a committee  from  the  House  of  Represen- 
tatives being  introduced,  Mr.  Mahany,  as  chairman  of  said 
committee,  addressed  the  Speaker  as  follows,  viz. 

Mr.  Speaker — The  committee  from  the  House  of  Repre- 
sentatives for  that  purpose  appointed,  prefer  to  the  Senate, 
articles  of  accusation  and  impeachment  against  Robert  Por- 
ter, Esq.  president  of  the  third  judicial  district,  composed  of 
the  counties  of  Berks,  Northampton  and  Lehigh,  in  the  words 
following.  (Here  M.  Mr.  read  the  articles  of  impeachment, 
which  see  post,  in  the  journal  of  the  court  of  impeachment.) 

The  chairman  of  the  committee  then  presented  the  said  ar- 
ticles of  accusation  and  impeachment  to  the  Speaker  of  the 
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Senate.  The  Speaker  then  addressed  the  committee  as  fol- 
lows: 

Gentlemen  of  the  House  of  Representatives — The  Senate 
will,  in  due  time,  give  notice  to  the  House  of  Representatives, 
the  order  taken  on  the  articles  of  impeachment,  now  exhibit- 
ed against  Robert  Porter,  president  judge  of  the  third  judi- 
cial district  of  Pennsylvania.  And  they  then  withdrew. 

On  motion  of  Mr.  Fry  and  Mr.  Winter,  the  following  reso- 
lution was  twice  read,  considered  and  adopted,  viz. 

Resolved,  That  a committee  be  appointed  to  inquire  into 
and  report  at  what  time  it  will  be  most  proper  and  convenient 
for  the  Senate  to  proceed  to  the  trials  of  Robert  Porter  and 
Seth  Chapman,  president  judges,  on  the  articles  of  impeach- 
ment exhibited  against  them  by  the  House  of  Representatives, 
in  their  own  name  and  in  the  name  of  the  people  of  Pennsyl- 
vania. 

Ordered,  That  Messrs.  Fry,  Hawkins,  Dunlop,  Emlen  and 
Allshouse,  be  the  committee  for  the  purpose  expressed  in  the 
said  resolution. 

SAME  DAY  IN  THE  AFTERNOON. 

Mr.  Fry,  from  the  committee  appointed  to  inquire  into  the 
proper  time  to  proceed  with  the  trials  of  Judge  Porter  and 
Judge  Chapman,  made  report : 

That  owing  to  the  advanced  period  of  the  session,  the  com- 
mittee recommend  the  following  resolutions: 

Resolved,  That  the  Senate  will  meet  at  the  Hall  of  the  Se- 
nate on  the  first  Tuesday  in  December  next,  and  commence 
the  trial  of  Judge  Porter  on  the  following  Tuesday,  on  the 
articles  of  impeachment  exhibited  against  him  by  the  House 
of  Representatives,  in  the  name  of  the  people  of  Pennsylvania. 

Resolved,  That  the  Senate  will  commence  with  the  trial 
of  Judge  Chapman  on  the  first  Tuesday  in  February  next,  on 
the  articles  of  impeachment  exhibited  against  him  by  the 
House  of  Representatives,  in  the  name  of  the  people  of  Penn- 
sylvania. 

Resolved,  That  the  Speaker  be  directed  to  issue  an  order, 
requiring  the  aforesaid  Judges  to  answer  to  the  articles  of 
impeachment  aforesaid,  and  that  the  said  orders  be  served 
on  each  of  them,  and  the  articles  of  impeachment  respectively^ 
against  each,  be  delivered  to  them,  forty  days  before  the  day 
appointed  for  their  trials. 

On  motion  of  Mr.  Winter  and  Mr.  Fry  , the  above  resolu- 
tion was  read  the  second  time. 

The  same  being  under  consideration,  a motion  was  made 
av  Mr.  Dunlop  and  Mr.  Moore,  to  amend  the  first  resolution, 
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by  striking  therefrom  the  word  ‘ Porter/  and  inserting  in  licri 
thereof  ‘ Chapman.’ 

Which  was  not  agreed  to. 

The  resolutions  M ere  then  agreed  to  ; and  ordered,  that  the 
Clerk  inform  the  House  of  Representatives  accordingly. 

On  the  same  day  the  Clerk  of  the  Senate  being  introduced 
into  the  House  of  Representatives,  presented  an  extract  from 
the  Senate  journal,  (appointing  the  time  for  the  commence- 
ment of  the  trials,  as  above  stated.)  Which  was  laid  on  the 
table. 


IN  THE  HOUSE  OF  REPRESENTATIVES. 


THURSDAY,  December  8,  1825. 


A motion  was  made  by  Mr.  Dillinger  and  Mr.  Scott,  and 
read  as  follows,  viz. 

Whereas  articles  of  impeachment  have  been  presented  to 
the  Senate,  by  the  late  House,  against  Robert  Porter.  Esq. 
president  judge  of  the  third  judicial  district  of  Pennsylvania, 
Therefore, 

Resolved , That  the  said  impeachment  he  prosecuted,  and 
that  a committee  be  appointed  to  manage  the  same  on  the 
part  of  this  House.  And 
On  motion. 

The  said  resolution  was  read  the  second  time,  and  being 
under  consideration, 

Mr.  Roberts  asked  for  some  information,  with  regard 
to  the  course  proposed  to  be  pursued.  He  knew  not  on 
what  facts,  known  to  the  house,  the  resolution  was  found- 
ed. The  mere  fact,  that  a former  house  had  preferred 
articles  of  impeachment,  he  did  not  think  w as  sufficient.  He 
thought  the  house  ought  to  know'  officially  what  the  evidence 
w as  and  whether  the  senate  w ere  prepared  to  go  on  with  the 
trial.  There  was  no  testimony  before  this  house,  and  to  ap- 
point managers  to  prosecute  the  impeachment,  without  any 
materials  to  act  upon,  and  without  knowing  that  any  court 
was  likely  to  he  organized,  he  thought  might  place  them  in 
an  awkward  attitude.  An  impeachment  was  a serious  mat- 
ter. It  was  in  its  nature,  charging  an  offence,  highly  crimi- 
nal, against  an  officer,  in  this  case,  of  considerable  dignity. 
The  house  ought  to  know  what  testimony  could  he  produced  to 
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support  the  charges  before  they  appointed  a committee  to  prose- 
cute. The.  members,  many  of  them,  did  not  know,  a short 
time  ago,  that  they  would  be  members,  and  they  could  not 
he  informed  on  this  subject.  There  was  a committee  appoin- 
ted last  year,  who  reported  a mass  of  testimony,  but  unfortu- 
nately for  him.  he  could  not  read  it.  It  was  very  voluminous, 
and  written  in  a very  illegible  hand — he  had  very  little  oppor- 
tunity to  read  it  and  indeed  he  could  not  have  done  it  if  he  had 
had  six  months  to  do  it  in.  lie  was  not  disposed  to  discuss  the 
question  at  tins  time.  But  he  thought  that  if  they  had  no  bet- 
ter grounds  for  this  resolution,  than  the  decision  of  the  last 
house,  it  was  not  sufficient  for  this  house  to  act  on.  He 
moved  to  postpone  the  resolution  till  to-morrow. 

Mr.  F.  Smith , said  he  could  not  agree  with  the  gentleman. 
He  thought  that  articles  of  impeachment  having  been  found 
last  year,  was  sufficient  to  authorise  this  house  to  appoint 
managers.  It  was  the  act  of  the  last  session — when  these 
articles  were  received  by  the  Senate,  the  duties  of  this  House 
were  completely  done.  If  at  the  close  of  a session,  articles 
of  impeachment  were  preferred  against  an  officer,  and  the 
trial  was  fixed  for  the  next  Legislature,  it  should  be  decided 
that  these  proceedings  were  insufficient  to  proceed  upon,  and 
the  business  must  begin  again,  it  might  in  this  way  go  on 
from  year  to  year,  and  the  accused  never  be  brought  to  trial. 
He  hoped  the  postponement  would  not  be  agreed  to. 

Mr.  Roberts  said  he  was  not  in  the  habit  of  calling  the  yeas 
and  nays  for  vexatious  purposes,  but  he  would  call  them  in 
this  case.  He  was  not  aware  that  any  member  knew  that  this 
motion  would  be  made  ; and  he  thought  it  was  rather  taking 
the  House  by  surprise.  He  hoped  a postponement  for  one  day 
would  be  agreed  to. 

And  on  the  question, 

Will  the  House  agree  so  to  postpone? 

The  yeas  and  nays  were  required  by  Mr.  Roberts  and 
Mr.  Chandler,  and  are  as  follows,  viz. 

YEAS — Messrs.  Adams,  Alexander.  Alter.  Anderson, 
Anstine,  Baker  Beatty,  Beeson,  G-  Bell.  J.  Bell,  Blythe, 
Bockius,  Boyer,  Brobst,  Brown,  Champneys,  Chandler, 
Cl  arke,  Cope,  Cunningham,  Deardorff.  Duncan.  Dunlap, 
Eif  helberger  Ellis,  Everhart,  Farkenthall,  Farrel,  Ford, 
Forry,  W.  Foster,  W.  B.  Foster,  Gardner,  Gebhart,  Graeff, 
H aines,  Harrison,  Heston.  Hobart,  Hollenback,  Holing, 
Hunt,  Irwin.  Johnston,  Kirk,  Lawson,  Lehman,  M‘ Creepy, 
Maclean,  M‘Reynolds,  M ‘Sherry,  Madden,  Mann.  Middles- 
warth,  Petrikin.  Philson,  Potts.  Povall,  Power.  Ramsey, 
Ringland,  Roberts,  Scroggs,  Scutlder,  I.  Smith,  J.  R.  C. 
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Smith,  C.  Snider,  J.  Stevens,  P.  Stephens,  Thomas,  Thomp- 
son, Whiteside,  Wilson,  Woo! verton,  Ritner.  Speaker 75. 

NAYS — Messrs.  Burden, Buyers,  Dillinger  Gleim,  Hay, 
Hays,  Hetrick,  Huggins,  Hotter,  Kerr,  Knight,  Matts,  New- 
hard,  Nixon,  Overfield,  Rahn,  Scott,  F.  Smith,  D.  Snyder, 
Walker,  Wain,  Wisep,-22. 

So  the  question  was  determined  in  the  affirmative. 

FRIDAY,  December  9,  1825. 

The  House  resumed  the  second  reading  and  consideration 
pf  the  resolution  relative  to  the  impeachment  of  Judge 
Porter. 

Mr.  Irwin  said  this  resolution  appeared  to  be  one  of  an 
extraordinary  character.  It  was  not  founded  on  the  report 
of  a committee  of  this  body,  but  on  one  of  the  last  Legisla- 
ture. The  committee  of  last  session  may  have  been  satisfied 
that  it  was  proper  to  prosecute — the  members  of  the  last 
Legislature  might  have  been  satisfied,  by  hearing  the  testi- 
mony, or  by  reading  it;  but,  according  to  all  principles  of 
legal  proceedings,  this  house  cannot  proceed  upon  the  report 
of  a former  Legislature.  By  reference  to  the  case,  it  would 
be  found,  that  at  a late  period  of  the  last  session,  articles  of 
impeachment  were  preferred  : and  that  Senate  appointed  a 
certain  day,  of  a subsequent  session  for  a hearing.  But  this 
Legislature  had  no  testimony  before  them,  to  justify  the  pro- 
ceeding. It  might  be  considered  a matter  of  mere  form,  to 
require  it ; but  it  was  material  to  the  judge,  who  was  charged 
with  high  crimes  and  misdemeanors,  that  the  Legislature  be 
satisfied  that  there  was  sufficient  grounds  to  warrant  the  pro- 
ceeding, before  they  appointed  a committee.  He  moved  to 
strike  out  all  after  the  word  “ Resolved,”  in  the  resolution, 
and  to  insert  the  following  ; 

“ That  a committee  be  appointed  to  inquire  and  report 
what  proceedings  the  house  ought  to  adopt,  relative  to  the 
articles  of  impeachment,  preferred  by  the  late  House  of  Re- 
presentatives, against  Robert  Porter.  Esq.” 

Mr.  Roberts  said  that  in  the  case  of  Judge  Addison,  and  of 
that  of  the  trial  of  the  judges  of  the  Supreme  Court,  a mes- 
sage was  received  from  the  Senate,  that  they  were  ready  to 
proceed  to  trial.  He  thought  it  wrong  to  proceed  at  all,  till 
they  had  information  that  the  Senate  was  ready.  It  seemed 
to  him,  that  it  would  be  better  to  wait  a few  days,  till  they 
should  hear  from  the  other  House.  He  had  conversed  with 
some  members  of  the  Senate  on  the  subject,  who  seemed  to  be 
of  opinion,  that  some  order  ought  first  to  be  taken  in  that 
body,  one  of  whom  had  undertaken  to  attend  to  the  matter 
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there,  and  he  had  no  doubt  they  were  acting  on  it  by  this, 
time.  A member  from  Chester  county  had  just  put  a book 
into  his  hands,  containing  the  trials  alluded  to.  [Here  Mr. 
It.  read  an  extract  to  fortify  the  statement  he  had  made  as  to 
the  mode  of  proceeding  in  the  case  of  the  supreme  judges.] 

Mr.  Ellis  said  he  did  not  feel  any  desire  to  engage  in  dis- 
cussion on  this  subject.  It  was  one  which  he  had  not  much 
knowledge  of ; but  it  appeared  to  him  to  be  a matter  that  re- 
garded the  dignity  of  the  house.  He  said  there  were  ample 
precedents  for  the  course  proposed  by  the  gentleman  from 
Northampton,  [Lehigh.]  It  was  not  a new  case,  nor  was  im- 
peachment unknown  to  the  laws  of  this  country.  The  consti- 
tution of  this  state  points  out  the  mode  to  be  pursued.  The 
constitution  of  the  United  States  was  nearly  the  same.  In  that, 
the  law  of  England,  with  regard  to  impeachments  had  been 
adopted.  The  duties  of  the  House  of  Representatives  were  the 
same  as  those  of  a grand  jury,  in  a criminal  offence.  The 
whole  proceeding  was  the  same  as  in  a court  of  quarter  ses- 
sions. He  quoted  authority  to  show  that  a pending  impeach- 
ment in  England,  was  not  discontinued  by  the  dissolution  of 
parliament.  But,  without  referring  to  English  rules,  he  would 
come  at  once  to  an  authority  that  would  be  respected  by  every 
inember  of  this  house.  He  referred  to  Passmore’s  trial  of  the 
supreme  judges.  He  thought  in  that  case,  the  senate  did  not 
proceed  in  the  manner  proposed  by  the  gentleman  from  Mont- 
gomery, (Mr.  Roberts.)  The  Senate  are  the  judges,  they  can- 
not impeach.  This  House  retains  the  power  to  withdraw  the 
impeachment ; but  there  ought  to  be  very  strong  reasons  to 
support  such  a measure.  The  case  referred  to  had  occupied  a 
part  of  three  years  ; it  commenced  in  1803  and  was  concluded 
in  1 805 — and  yet  there  was  no  discontinuance  of  the  impeach- 
ment. Here  the  cause  was  commenced  in  1824  and  it  is  now 
1825.  In  that  case  the  petition  was  referred  on  the  28th  of 
February,  1803 — on  the  9th  of  March  the  committee  reported; 
on  the  18th  of  the  same  month,  the  subject  was  recommended 
to  the  consideration  of  the  next  Legislature.  And  on  the  7th 
of  December  following,  Mr.Boileau  offered  a resolution,  simi- 
lar to  the  one  now  before  the  House. 

January  7th.  1805,  the  trial  commenced,  and  was  finally 
concluded  in  that  session.  Such,  said  Mr.  E.  was  the  course 
pursued  in  1804-5.  It  was  not  the  course  proposed  by  the 
gentleman  from  Montgomery.  Nor  could  his  course  be  con- 
stitutionally pursued  here.  We  are  the  prosecuting  power — 
Senate  is  to  hear  and  judge.  He  spoke  as  to  what  would  be 
the  duty  of  this  house  on  general  principles.  With  the  accused 
he  bad  no  acquaintance,  and  very  little  with  the  case.  He 
found  a report  of  a committee,  that  contained  impeachable 
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matter.  He  hoped  for  the  sake  of  the  accused  and  for  the  ho- 
nour of  the  judiciary,  it  would  turn  out  not  to  be  true.  But  it 
was  not  the  province  of  this  House,  nor  any  member  of  it,  to 
delay  the  proceedings.  They  were  merely  to  take  up  the  mat- 
ter as  unfinished  business;  and  appoint  a committee  upon  the 
recommendation  of  the  last  legislature.  That  committee  would 
not  obtrude  itself  upon  the  Senate  till  notified  that  Senate  was 
I'eady  to  proceed. 

Mr.  Roberts  said  he  hoped  the  gentleman  would  do  him 
the  justice  not  to  suppose  he  intended  any  delay  of  the  pro- 
ceedings. The  gentleman  had  traced  the  whole  proceeding 
in  the  case  of  the  supreme  judges,  to  the  7th  of  December, 
1804,  to  make  out  his  case.  If  he  had  turned  a few  leaves 
further,  he  would  have  found,  that  on  the  8th,  an  extract  from 
the  Senate  journal  was  communicated,  informing  the  House 
that  Senate  would  be  ready  to  proceed  to  the  trial  of  the 
judges,  on  Monday  the  7th  of  January  following;  and  that 
on  the  10th  of  the  same  month  a committee  was  appointed  to 
prosecute  the  trial.  But,  he  would  go  on  to  show  why  the 
resolution  should  be  postponed — it  was  not  with  a view  to 
delay.  Mr.  Boileau’s  resolution  was  in  substance  the  same  as 
that  offered  by  the  gentleman  from  Lehigh;  and  though  it  was 
offered  before  any  message  was  received  from  Senate,  yet  it 
was  not  acted  on,  nor  the  committee  appointed  till  two  days 
afterwards.  In  that  case  there  was  but  a single  charge — in 
this  there  were  many,  and  he  was  sure  that  some  of  them  were 
at  least  frivolous  ; and  he  thought,  for  that  reason,  it  would 
be  the  proper  course  to  pursue,  when  they  did  come  to  act,  to 
adopt  the  course  proposed  by  the  resolution  of  the  gentleman 
from  Fayette.  But  he  would  ask  for  a postponement  for  the 
present. 

Mr.  Baker  said  he  had  voted  yesterday,  for  a postpone- 
ment of  this  resolution  for  one  day,  under  an  idea  that  it 
would  be  taken  up  to-day,  and  proceeded  on  directly.  The 
testimony  could  not  be  put  into  but  few  hands  ; and  if  it 
could,  he  did  not  see  that  it  would  be  of  much  use,  when  gen- 
tlemen talked  of  its  taking  six  months  to  read  it.  He  thought 
it  of  little  consequence  whether  a committee  was  appointed 
before  or  after  the  Senate  took  the  matter  up.  He  felt  him- 
self here  as  a prosecutor;  and  he  thought  the  proposition  of  the 
gentleman  from  Montgomery,  calculated  to  delay  further  than 
he  would  wish.  He  thought  they  were  bound  in  honor  and 
justice,  to  proceed  with  all  possible  expedition.  It  was  due  to 
the  accused,  as  well  as  to  the  country.  He  was  not  disposed 
to  question  the  substitute  at  this  time — that  might  be  strictly 
proper,  inasmuch  as  the  committee  to  inquire,  would  be  a 
very  proper  committee  to  prosecute.  But  why  should  we  wait 
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lor  the  court,  before  we  take  any  measures  to  go  on?  It  was 
un-js  iiiJ  Suppose  the  subject  should  be  postponed,  and  Se- 
nate should  inform  the  House  that  they  were  ready  to  go  on, 
would  they  then  wait  to  read  all  that  mass  of  evidence,  and 
that  badly  written  too?  If  so,  he  thought  the  delay  would  be 
unreasonable.  He  would  vote  against  the  postponement. 

JSIr.  .Maclean  .said  he  must  acknowledge  that  he  was  in  favor 
ot  a postponement  For  himself  lie  was  not  prepared  to  go  on. 
He  knew  \erv  little  of  the  case,  and  he  presumed  there  were 
oth:  r members  in  the  same  situation.  It  was  said  that  the 
accused  lay  under  heavy  charges,  and  that  honor  and  justice 
required  that  a speedy  trial  should  be  had.  He  believed  that 
no  great  inconvenience  was  experienced  from  these  accusations. 
The  streams  of  justice  continued  to  flow  in  their  accustomed 
channels,  as  far  as  he  knew;  and  the  judge  goes  on  in  his  duty 
as  well  as  if  these  charges  were  not  hanging  over  his  head. 
Ti  e district  was  silent  on  the  subject.  There  were  other  and 
greater  objects  that  ought  to  engage  the  attention  of  the  Le- 
gislature. The  people  never  looked  towards  this  House  with 
more  solicitude  than  at  this  time,  on  the  subject  of  internal 
improvement.  Why  then  press  this  matter  into  the  front  of 
every  other  object  ? If  the  judge  were  here  himself,  urging  the 
trial  on,  it  might  be  proper  to  proceed  immediately.  The  charge 
was  one  of  high  importance.  He  presumed  this  house  stood 
in  the  same  situation  as  the  one  did  which  preceded  them. 
That  they  were  bound  to  do  what  appeared  to  them  to  be  their 
duty,  upon  due  deliberation. 

The  postponement  was  not  agreed  to. 

Mr.  Roberts  called  the  yeas  and  nays  on  Mr.  Irwin’s  amend- 
ment. 

Mr.  Baker  said  this  was  a course  rather  unexpected.  He 
would  ask  what  course  was  proposed  to  be  pursued,  in  case 
the  amendment  should  take  place. 

Mr.  Irwin  said,  if  the  gentleman  alluded  to  what  he  had  in 
view,  he  would  give  the  information.  He  thought  this  house 
should  not  take  upon  trust  the  mere  convictions  of  a former 
Legislature.  They  ought  to  have  some  satisfactory  evidence 
before  their  own  body.  He  had  no  doubt  it  would  not  produce 
much  delay  to  make  the  examination.  Perhaps  the  committee 
might  see  enough  to  satisfy  them,  in  the  course  of  a few  hours. 
He  thought  this  course  seemed  to  he  due  to  the  dignity  of  the 
House.  It  was  done  in  all  cases  of  hills  of  indictment.  The 
grand  jury  examined  for  themselves. 

Mr.  Baker  said  the  gentleman  had  very  courteously  an- 
swered his  question  and  he  was  much  obliged  to  him;  for  his 
part,  if  it  vas  not  !;ke!y  to  produce  more  than  afew  hours  de- 
lay, lie  would  vote  for  it.  But  when  gentlemen  had  talked 
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of  giving  the  House  an  opportunity  to  examine  the  testimony, 
anti  one  gentleman  yesterday  talked  of  its  occupying  six 
months  to  read  it — he  was  opposed  to  any  delay  w hatever. 

Heston  hoped  the  motion  would  not  be  agreed  to,  It 
appeared  to  him  that  this  house  was  the  grand  inquest  of  the 
commonwealth,  sitting  to  inquire,  and  having  full  power  to 
inquire  into  the  farts.  They  had  done  so  at  a former  session, 
and  after  they  had  made  sufficient  inquiry,  they  had  thought 
proper  to  prefer  articles  of  impeachment.  It  appeared  to 
him.  that  this  house  stood  in  a situation  precisely  similar  to 
a prosecutor  in  the  common  law  courts  ; and  he  thought  they 
ought  to  be  prepared  for  trial.  If  so,  ought  we  not  to  have 
managers  appointed?  If  we  have  no  managers,  there  will 
be  no  body  to  answer  when  called  on  to  act.  But  if  we 
delay  for  the  purpose  of  re-examining  the  testimony,  then 
we  shall  have  two  inquiries  upon  the  same  ground ; 
and  it  would  put  the  commonwealth  to  unnecessary  ex- 
pense. It  had  been  said  that  the  character  of  the  accused 
might  suffer  by  delay — the  commonwealth  could  not  suffer  by 
proceeding — there  was.  therefore,  no  grounds  for  delay. 

Mr.  Ellis  would  say  one  word  more.  It  appeared’to  him 
that  no  practical  results  were  to  be  obtained  by  the  proposed 
measure,  know  n to  the  law  and  to  the  common  rules  of  evi- 
dence and  justice.  He  w ould  ask  the  gentleman  what  course 
was  adopted  in  all  impeachments?  There  were  two  ways  in 
which  they  might  proceed.  One  w as  to  appoint  a committee 
to  inquire  into  the  facts — the  other  w as  to  examine  the  wit- 
nesses at  the  bar  of  the  house.  The  house  have  the  right  to 
waive  their  power  of  examining  at  the  bar,  and  when  they 
had  delegated  it  to  a committee,  they  had  passed  that  power 
out  of  their  hand,  and  could  not  resume  it.  The  w ritten  tes- 
timony wTasamere  memorandum  of  the  examination,  by  the 
committee.  They  bad  nowr  no  power,  unless  to  bring  the 
written  testimony  before  the  house.  The  managing  commit- 
tee would  have  to  examine  the  memoranda  of  the  committee 
of  last  session,  and  are  to  judge  w hether  this  house  is  to  pro- 
ceed or  not.  But  that  w ritten  testimony  cannot  be  evidence. 
In  all  criminal  prosecutions,  documentary  evidence  is  not  re- 
ceived— it  must  be  taken  viva  voce  from  the  mouths  of  the 
witnesses.  That  was  the  mode  that  must  be  pursued  in  this 
case.  Would  one  line  of  that  written  testimony  be  received 
in  the  Senate?  Not  at  all.  The  accused  has  a right  to  cross- 
examine.  If  we  look  at  it  rightly  there  is  nothing  to  prevent 
proceeding  immediately.  The  gentleman  from  Montgomery 
bad  not  convinced  him.  The  committee,  if  appointed,  as  be- 
fore observed,  would  not  obtrude  themselves  upon  Senate. 
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But  would  Senate  proceed  without  knowing  that  the  house 
was  ready  logo  on?  Character  was  the  property  of  the  com- 
monwealth. They  ought  not  to  keep  it  in  suspense.  It  had 
been  said  the  people  of  the  district  were  silent.  They  did  not 
suppose  it  necessary  to  send  managers  here  to  prosecute. 
They  depended  on  this  house  to  do  its  duty. 

Mr-  Champneys  said  the  question,  as  he  understood  it,  was 
on  the  propriety  of  amending  the  resolution.  He  had  not 
much  experience  on  the  subject,  and  could  not  expect  to  throw 
much  light  on  it.  In  Judge  Addison’s  case,  a message  was 
received  from  Senate,  on  the  10th  December,  1802,  informing 
that  that  body  would  be  ready  to  proceed  with  the  trial  on  the 
14th.  On  the  13th  a resolution  was  offered  and  a committee 
was  appointed  to  inquire  and  report  what  proceedings  the 
house  ought  to  take.  This  was  in  accordance  with  the  course 
proposed  by  the  gentleman  from  Fayette.  The  committee, 
he  apprehended,  were  under  the  control  of  this  house.  After 
they  make  a report,  the  house  may  proceed  in  such  manner  as 
they  think  proper.  It  had  been  said,  that  this  case  was  si- 
milar to  criminal  prosecutions  in  common  law  courts.  In* 
some  respects  it  was  so,  and  in  some  not.  In  criminal  pro- 
secutions, there  was  a public  prosecutor.  Here  there  was 
none.  This  was  not  the  same  house  that  reported  against 
the  judge.  Could  this  house  proceed  where  it  was  entirely 
ignorant  of  the  facts?  He  thought  not.  And  as  was  remark- 
ed by  the  gentleman  from  Philadelphia  county,  the  committee 
appointed  to  inquire  would  be  a proper  committee  to  manage 
the  prosecution,  Both  modes  would  result  in  the  same  thing. 
He  would,  therefore,  vote  for  the  amendment. 

Mr.  Roberts  said  as  he  understood  the  question,  there  was  a 
decided  difference  between  the  two  propositions.  The  gen- 
tleman from  Lycoming  had  inquired  what  practical  results 
could  be  drawn  from  a committee  to  inquire.  He  would  tell 
the  gentleman.  This  house  was  not  in  the  same  situation  as 
a grand  inquest  of  a county.  This  house  has  a discretionary 
power  as  to  the  manner  in  which  they  would  proceed.  They 
might  order  an  impeachment;  or  if  they  found  sufficient 
grounds  for  removal,  two-thirds  might  address  the  governor 
for  that  purpose.  How  were  they  to  determine  which  course 
to  take  unless  they  heard  the  evidence.  A majority  did  not 
attend,  and  had  no  opportunity  of  knowing  what  the  evidence 
was.  This  was  the  case  last  year,  and  much  more  so  was  it 
the  case  with  this  house,  a great  portion  of  w'hich  wras  new 
members.  It  was  the  case  with  himself,  even  last  year,  and 
he  voted  against  every  article,  because  he  conscientiously  be- 
lieved a number  of  them  false  and  frivolous.  What  situation 
would  this  house  be  in,  if  upon  presenting  a bundle  of  testimo- 
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ny,  taken  by  the  committee,  they  must  follow  the  course 
pointed  out  by  that  committee,  and  have  no  discretion  to  act 
differently?  As  he  before  said,  he  conscientiously  believed 
that  a great  part  of  the  charges  were  frivolous,  and  he  would 
always  take  the  rule,  that  where  there  was  doubts  he  would 
not  convict.  There  were  many  members  not  informed  on  this 
subject — this  must  be  the  case  with  members  newly  elected. 
How  were  they  to  act  ? He  admitted  that  it  would  be  im- 
practicable  to  give  100  members  a chance  to  read  the  testi- 
mony.  But  there  was  very  little  to  be  expected  if  they  did, 
A gentleman  of  considerable  experience  and  high  respectabili- 
ty, had  declared  last  session,  that  never  till  then,  in  a case  of 
this  kind,  had  the  boundaries  of  examining  been  narrowed 
down  to  the  rules  of  common  law.  It  would  be  a very  extra- 
ordinary proceeding,  that  this  house  should  be  sitting  here 
as  a court  of  common  law.  This  house  had  a high  discretion- 
ary power,  and  ought  to  exercise  it.  He  thought  it  impos- 
sible, that  we  could  do  justice  when  only  the  witnesses  on 
one  side  had  been  examined,  and  these  the  very  gentlemen 
whose  feelings  were  particularly  excited  towards  the  accus- 
ed, and  by  whose  collision  the  prosecution  was  got  up.  He 
hoped  there  w ould  be  no  disposition  in  the  house  to  reject  the 
proposition  of  the  gentleman  from  Fayette.  He  w7as  ready  to 
proceed  with  the  investigation — he  did  not  wish  to  delav  it. 
He  would  call  the  yeas  and  nays  on  the  question. 

Mr.  Middlesivarth  said  he  did  not  know  how  to  come  at  his 
object,  w hile  this  question  w as  pending  ; but  he  w ould  like  to 
have  the  extract  from  the  senate  journal,  which  had  been  laid 
on  the  Speaker’s  desk,  read,  before  the  vote  was  taken — he 
thought  it  might  obviate  the  difficulty. 

The  Speaker  said  the  extract  related  to  the  subject  under 
discussion,  and  the  gentleman  had  a right  to  call  for  the 
reading  of  it.  The  extract  was  then  read. 

“ IN  THE  SENATE, 

December  9,  1825, 

Whereas  the  House  of  Representatives  of  the  common- 
wealth of  Pennsylvania,  in  their  name  and  in  the  name  of  the 
people  of  this  commonwealth,  did,  on  the  1 1th  day  of  April 
last,  exhibit  to  the  Senate,  certain  articles  of  accusation  and 
impeachment  against  Robert  Porter,  Esqr.  president  judge 
of  the  third  judicial  district  of  this  commonwealth,  and 
againsfeSeth  Chapman,  Esqr.  president  judge  of  the  eighth 
judicial  district  of  this  state,  and  the  Senate  did.  on  the  same 
llth  day  of  April  last,  resolve , That  the  Senate  will  com- 
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mence  the  trial  oi  Judge  Porter  in  their  hall  on  the  second 
Tuesday  in  December  (then)  next,  and  did  on  the  same  day 
further,  resolve,  that  the  Senate  will  commence  the  trial  of 
judge  Chapman  on  the  first  Tuesday  in  Febuary  (then)  next, 
on  the  articles  of  impeachment  exhibited  against  the  said  jud- 
ges, and  directed  their  Speaker  to  issue  an  order,  requiring 
the  aforesaid  judges  to  answer  to  the  articles  of  impeachment 
aforesaid,  and  that  the  said  orders  be  served  on  each  of  them, 
and  the  articles  of  impeachment  respectively  against  each,  be 
delivered  to  them  forty  days  before  the  day  appointed  for 
their  trials.  And  whereas  the  late  Speaker  has  officially 
informed  the  Senate,  that  in  obedience  to  the  foregoing  reso- 
lutions of  the  Senate,  he  had  caused  the  sergeant-at-arms  of 
the  Senate,  to  deliver  copies  of  the  articles  of  impeachment  ex- 
hibited against  the  said  judges,  together  with  copies  of  the 
resolution  of  the  Senate,  fixing  the  time  and  place  for  the 
trial  of  the  said  judges,  with  orders  for  each  of  them  to  appear 
and  answer  to  the  respective  articles  of  impeachment. 

Therefore, 

Resolved,  That  the  Senate  will  he  ready  on  Tuesday,  the 
18th  day  of  this  instant,  to  proceed  to  the  trial  of  the  said 
Robert  Porter,  Esqr.  and  that  the  Senate  will  he  ready  on  the 
first  Tuesday,  in  Febuary  next,  to  proceed  to  the  trial  of  the 
said  Seth  Chapman,  Esq.  accordiV^  to  the  resolutions  afore- 
said, and  that  a copy  of  the  resolution  and  preamble  be  pre- 
sented to  the  House  of  Representatives.” 

Mr.  Wise  said  the  gentleman  had  informed  us,  that  under 
all  the  circumstances,  he  was  ready  to  go  on  with  the  inves- 
tigation. He  would  not  have  said  a w'ord  on  the  subject, 
were  it  not  for  the  absence  of  the  very  respectable  gentleman, 
who  was  chairman  ot  the  committee,  who  made  the  report  in 
this  case  last  session.  Every  gentleman  who  had  a seat  on 
the  floor  of  that  House,  w ould  remember  that  the  report  was 
argued  and  deliberated  on,  and  the  yeas  and  nays  called  on 
every  article.  The  gentleman  complained  that  there  was  not 
sufficient  testimony  to  warrant  him  to  vote  for  articles  of 
impeachment.  The  subject  was  taken  up  on  Saturday,  the 
9th  of  April,  and  it  and  those  against  judge  Chapman,  con- 
stituted all  the  business  that  was  done  on  that  day — and  on 
the  first  article,  after  a full  discussion,  the  yeas  wrere  44, 
nays  7.  This  would  show  how  the  subject  was  disposed  of 
last  year.  The  evidence  was  laying  on  the  desk,  and  might 
have  been  examined  by  any  member  that  choose.  Thus  44 
members  were  satisfied  that  the  testimony  was  sufficient  to 
warrant  articles  of  impeachment.  The  gentleman  ^has  no 
reason  to  complain.  He  says  there  was  a great  deal  of  feel- 
ing on  the  occasion.  Does  he  mean  to  say  it  w as  in  the  com- 
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witte,  or  in  any  member  of  the  committee?  He  would  say  it 
was  disposed  of  impartially.  Every  member  had  full  oppor- 
tunity to  be  heard.  He  stated  these  facts  from  his  own  know- 
ledge. He  felt  under  some  obligation  to  those  who  were  not 
members  of  the  last  session,  to  make  this  statement.  He  was 
at  a loss  to  know  what  was  the  object  of  the  substitute.  Is  it 
proposed  to  go  over  the  whole  examination  again  ? This  would 
be  a most  unjustifiable  procrastination  of  the  business.  It  was 
said  the  testimony  was  written  in  an  illegible  hand.  It  was 
written  by  a perfect  scholar,  and  in  a better  hand  than  even 
that  gentleman  could  write  it  in.  But  why  delay  ? Suppose 
the  committee  should  not  report  till  after  the  day  fixed  on  for 
going  to  trial.  Would  they  not  in  that  case  discharge  the 
judge?  He  would  ask  if  any  further  proceedings  could  be  had? 
Would  it  not  then  be  necessary  to  appoint  a committee,  to 
draft  new  articles? 

Mr.  Roberts  said  be  was  very  desirous  that  so  far  as  it  re- 
spected what  had  taken  place  among  the  old  members,  there 
should  be  no  misunderstanding.  So  far  from  casting  any  re- 
flections upon  the  gentleman  who  had  acted  as  chairman  of 
the  committee  on  this  subject  last  session,  he  would  as  soon 
cast  a reflection  upon  the  ashes  of  his  father.  As  to  the  deli- 
beration with  which  the  articles  were  considered  and  acted  on, 
it  might  be  judged  from  the  facts.  The  gentleman  acknow- 
ledged that  it  was  on  the  9th  of  April,  after  going  over  those 
°f  judge  Chapman,  that  they  were  acted  on.  He  did  contest 
a few  of  the  first  articles,  and  called  the  yeas  and  nays  on 
them  ; but  finding  a large  majority  of  the  House  disposed  to 
sustain  them,  he  walked  out  to  take  the  air,  and  offered  no  fur- 
ther opposition.  As  to  motives,  he  was  not  disposed  to  ascribe 
any  thing,  but  the  most  honorable  views,  to  the  members  who 
voted  for  the  impeachment.  All  he  could  say  was,  he  did  not 
feel  it  his  duty  to  do  so.  The  gentleman  says  the  evidence  was 
on  the  desk — that  it  was  written  in  a very  legible  hand,  and 
might  easily  be  examined.  He  did  not  know  whether  it  was 
for  want  of  eye-sight  or  education  ; but  he  did  say  that  he 
tried  to  read  it,  and  he  might  as  well  have  attempted  to  read 
Greek  text : or  even  blank  paper  would  have  been  as  intelli- 
gible as  the  greater  part  ol  it.  He  did  say,  that  so  far  as  this 
house  was  concerned,  very  much  depended  upon  the  mode  of 
acting.  He  still  believed,  that  although  there  might  be  some 
parts  on  which  the  house  would  agree  to  prefer  charges,  yet 
it  ' as  highly  probable  they  would  reject  some,  on  examina- 
tion and  deliberation. 

And  on  the  question. 

Will  the  house  agree  to  amend? 
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A motion  was  made  by  Mr.  Roberts  and  Mr.  Hiding,  to 
postpone  the  question  together  with  the  resolution  for  the  pre- 
sent. Which  was  disagreed  to. 

And  the  question  recurring, 

Will  the  house  agree  to  the  amendment? 

The  yeas  and  nays  were  required  by  Mr.  Roberts  and  Mr. 
Beeson,  and  are  as  as  follow,  viz. 

YEAS — Messrs.  Adams,  Alter,  Anderson,  Anstine,  Baker, 
Champneys.  Chandler.  Cunningham,  Deardorff,  Duncan, 
Eh  helberger,  W.B.  Foster,  Gardner,  Gebhart,  Haines,  Har- 
rison, Hays,  Hilling,  Hunt,  Irwin,  Johnston,  Kirk,  Lawson, 
Lehman,  Maclean,  M‘Sherrv,  Phil6on,  Potts,  Povall,  Ro- 
berts, J.  Stephens,  Thomson,  Wain,  Whiteside — 34. 

NAYS — Messrs.  Alexander.  Beatty,  Beeson,  G.  Bell, 
Blythe,  Bockius,  Boyer,  Brobst,  Brown,  Burden,  Buyers, 
Clarke,  Cope,  Billinger,  Dunlap,  Ellis,  Everhart,  Facken- 
thall,  Farrel,  Ford,  Forrey,  W.  Foster,  Gleim,  Graeff.  Hay, 
Heston,  Hetrick,  Hobart,  Hollenback,  Huggins,  H utter, 
Kerr,  Knight,  M‘Creery,  M ‘Reynolds,  Madden,  Mann, 
Matts,  Middleswarth,  Newhard,  Nixon,  Overfield,  Pctrikin, 
Powder,  Rahn,  Ramsey,  Ringland,  Scott,  Scroggs,  Scudder, 
F.  Smith,  I.  Smith,  J.  R.  C.  Smith,  C.  Snider,  D.  Snyder, 
P.  Stephens,  Thomas,  Walker,  Wilson,  Wise,  Woolverton, 
Ritner,  Speaker — 62. 

So  the  question  was  determined  in  the  negative. 

A motion  was  then  made  by  Mr.  Irwin  and  Mr.  Roberts,  to 
amend  the  resolution,  by  adding  thereto  these  words,  “ with 
power  to  send  for  persons  and  papers.” 

Which  was  disagreed  to. 

And  the  resolution  was  adopted  in  its  original  shape. 

And 

Ordered,  That  Messrs.  Dillinger,  Irwin,  M‘Clure,  Cunning- 
ham, M^Reynolds,  Farrel,  and  W.  B.  Forster  were  appointed 
managers. 

At  his  own  request,  the  House  excused  Mr.  Dillinger  from 
serving  on  the  committee ; and  Mr.  Thomas  was  appointed 
in  his  place. 

TUESDAY,  December  13,  1825. 

The  Clerk  of  the  Senate  being  introduced  presented  an  ex- 
tract from  their  journal,  which  was  read  as  follows,  viz. 

“IN  THE  SENATE, 

December  13,  1825. 

Resolved,  That  the  court  of  impeachment  for  the  trial  of 
Robert  Porter,  Esq.  president  judge  of  the  third  judicial  dis- 
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trict  of  tlie  commonwealth  of  Pennsylvania,  shall  be  organ- 
ized, and  the  proceedings  be  as  follow,  viz. 

First.  That  in  the  organization  of  the  court,  the  following 
oath  or  affirmation  shall  be  administered  to  the  speaker  and 
members  of  the  Senate,  viz. 

You  do  swear,  [or  affirm]  that  in  all  things  appertaining  to 
the  trial  of  the  impeachment  of  Robert  Porter,  Esq.  presi- 
dent judge  of  the  courts  of  common  pleas  of  the  third  judicial 
district,  you  will  do  justice  according  to  the  constitution  and 
laws  of  this  commonwealth.  ' 

Second.  That  at  half  past  three  o’clock,  this  day,  the  trial 
shall  commence  in  the  Senate  chamber,  and  if  the  said  judge, 
on  being  called,  shall  appear,  the  articles  of  impeachment 
shall  be  read  by  the  clerk. 

Third.  The  president  of  the  court  shall  thereupon  demand 
of  the  president  judge,  what  answer  he  has  to  make  to  the 
said  accusations  or  articles. 

Fourth.  The  president  of  the  court  shall  then  demand  of 
the  managers  of  the  House  of  Representatives,  what  replica- 
tion they  have  to  make  to  the  said  answer  or  answers. 

Fifth.  The  president  of  the  court  shall  then  demand  of  both 
parties  if  they  are  ready  to  prooceed  to  trial,  and  if  they  an- 
swer in  the  affirmative,  the  trial  shall  proceed. 

Sixth.  All  motions  made  by  the  parties,  or  their  counsel, 
shall  be  addressed  to  the  president  of  the  court,  and,  if  h» 
shall  require  it,  reduced  to  writing. 

Seventh.  All  questions  to  a witness  by  any  member  of  the 
court,  shall  be  put  by  the  president,  and,  if  he  shall  require 
it,  reduced  to  writing. 

Eighth.  An  oath  or  affirmation  shall  be  administered  to 
each  witness  by  the  president,  or  any  other  member  of  the 
court,  in  the  form  following  : 

You  do  swear,  [or  affirm]  that  the  evidence  you  shall  give 
in  the  issue  now  trying,  between  the  commonwealth  of  Penn- 
sylvania and  Robert  Porter,  Esq.  president  judge  of  the 
courts  of  common  pleas,  of  the  third  judicial  district,  shall 
be  the  truth,  the  whole  truth,  and  nothing  but  the  truth. 

Ninth.  The  order  of  proceedings  on  the  trial  shall  be  as 
follows,  viz. 

First.  The  opening  of  the  accusation  by  the  managers. 

Second.  The  testimony  on  the  part  of  the  commonwealth. 

Third.  The  opening  on  the  behalf  of  the  respondent. 

Fourth.  The  testimony  on  the  part  of  the  respondent. 

Fifth.  The  argument  on  the  part  of  the  commonwealth. 

Sixth.  The  argument  on  the  part  of  the  respondent. 

Seventh.  The  reply  on  behalf  of  the  commonwealth. 
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Mr.  Maclean  submitted  the  following — 

Resolved  That  the  committee  appointed  by  this  House  to 
prosecute  articles  of  impeachment  before  the  Senate  against 
Kohert  Porter,  president  judge  of  the  3d  judicial  district  of 
Pennsylvania  be  instructed  to  withdraw  said  articles. 

Mr.  Hiding  said  he  would  like  to  hear  some  reasons  for  this 
course  of  proceeding. 

Mr.  Maclean  observed,  that  in  the  opinion  of  the  committee, 
at  whose  instance  the  resolution  had  been  offered,  under  the 
rules  which  had  heretofore  governed  the  Senate  in  trials  by 
impeachment,  success  would  be  altogether  hopeless  in  the 
present  instance.  The  evidence  taken  by  the  court  of  in- 
quiry, and  the  charges  as  drawn  up  and  preferred,  they  se 
riously  thought  were  not  of  a character  to  sustain  an  im- 
peachment. But  there  was  another  course  pointed  out  by 
the  constitution,  where,  for  offences  not  impeachable,  a judge 
might  be  nrmoved  from  office,  on  the  address  of  both  Houses 
of  Assembly  to  the  Governor  ; and  by  instituting  an  inquiry 
in  this  House,  the  object  of  those  who  made  complaint  of  the 
official  misconduct  of  judge  Porter  might  be  obtained,  unless 
the  judge  could  adduce  explanatory  testimony  to  remove  the 
impressions  made  by  that  given  against  him. 

Under  the  rules  laid  down  by  the  Senate,  in  prosecutions  of 
this  nature,  it  is  not  enough  that  proof  of  the  matter  charged 
should  be  made,  but  also  that  it  had  been  done  inalo  animo — 
with  a criminal  intent.  A man  may  be  in  the  habit  of  acts  of 
indiscretion,  such  as  giving  way  to  sudden  gusts  of  hasti- 
ness, anger,  precipitancy  of  judgment— which  all  go  to  de- 
grade the  man  and  the  judge— but  he  escapes  the  penalty,  be- 
cause conviction  on  impeachment  cannot  take  place,  as  a 
crime  strictly  technical  must  have  been  committed  and  prov- 
ed. More  must  be  done  than  to  shew  that  he  has  forsaken 
the  character  of  a judge.  Crime  must  be  proven  in  its  legal 
and  technical  strictness  : and  in  this  view  of  the  case  the 
committee  think  that  scarcely  a single  article  can  be  esta- 
blished. 

Mr.  M.  said  many  would  be  willing  to  remove  a judge  by 
address,  who  would  not  pronounce  him  guilty  on  charges  by 
impeachment.  Many  acts  render  a man  unfit  for  the  office  of 
judge,  although  in  themselves  they  are  not  strictly  criminal 
—such  as  anger,  impatience  with  all  its  consequences,  &c. 
For  all  these  the  constitution  gives  a distinct  remedy  by  ad- 
dress. 

Where  had  a judge  been  convicted,  on  impeachment,  in 
this  commonwealth?  One  perhaps;  and  when  the  excitement 
was  over,  in  that  case,  regret  succeeded.  I do  not  believe 
that  under  similar  circumstances  any  judge  would  be  convict- 
ed in  Pennsylvania  at  this  day.  Such  a conviction  could  only 
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take  place  in  a time  of  violent  party  excitement,  which  I pray 
Goci  may  never  occur.  And  if  we  go  on  with  this  prosecution, 
without  a prospect  of  success,  will  we  not  be  doing  public  in- 
jury* and  securing  to  the  accused  a triumph  over  the  justice 
of  his  country.  For  so  much  as  such  an  event  w ill  take  from 
the  dignity  of  the  people,  exactly  that  much  v ill  be  ad  dec  to 
the  laurels  of  the  judge.  There  was,  Mr.  M.  said,  no  doubt 
of  the  power  of  the  House  to  interfere  and  arrest  further  pro- 
ceeding at  this  time.  They  could  withdraw  the  prosecution 
as  was  done  by  nolle  prosequi  in  criminal  courts.  For,  if  wre 
say  to  the  Senate,  we  will  not  appear  to  prosecute  this  im- 
peachment, the  Senate  will  not  proceed.  And,  Mr.  M.  ad- 
ded, the  expense  to  be  saved  the  Commonw  ealth  by  halting  in 
a hopeless  prosecution,  is  no  trifling  consideration. 

Mr.  Baker  said,  it  was  to  be  regretted  that  the  gentleman 
from  Dauphin  had  not  presented  his  resolution  at  an  earlier 
day.  He  (Mr.  Baker)  had  no  doubt  of  the  power  of  the  house 
to  stay  proceedings  against  judge  Porter,  and  if  the  examina- 
tion had  been  sooner  made  by  the  committee,  so  as  to  put  the 
House  in  possession  of  their  opinion  of  the  case,  he  did  not 
know  whether  he  should  have  objected  to  the  proposition.  It 
had  been  suggested,  that  the  impeachment  ought  to  be  with- 
drawn, and  the  remedy  by  address  to  the  Governor,  for  the 
removal  of  the  judge,  be  resorted  to.  But  w ould  not  this  be 
an  act  of  great  injustice  ? A regular  inquiry  into  the  conduct 
of  judge  Porter  had  been  gone  into  : the  testimony  had  been 
reported  to  the  house  : the  last  house  had  determined  this 
testimony  to  be  of  such  a nature  as  to  warrant  the  pre- 
sentment of  articles  of  impeachment  to  the  Senate.  Now  if 
it  could  be  shown,  that  under  these  circumstances,  injustice 
would  not  be  done  to  the  judge  by  stopping  the  impeachment 
and  resorting  to  an  address,  he  might  agree  to  the  resolution. 
He,  however,  thought  it  could  not  be  shewn.  It  had  been 
urged  as  a reason  in  favor  of  the  course  proposed,  that  it 
would  afford  the  Judge  a triumph.  No  doubt,  Mr.  B.  said 
the  judge  would  rejoice  in  his  acquittal,  fur  who  would  not  ? 
This  was  a consideration  that  ought  not  to  have  weight  in  de- 
eding upon  this  case. 

Mr.  Champneys  agreed  with  the  gentleman  last  up,  that 
as  they  had  proceeded  thus  far  it  was  due  to  the  judge,  as  well 
as  to  the  honor  of  the  Legislature,  that  they  should  go  on  to 
the  trial.  When  this  matter  was  before  them  the  other  day, 
he  w as  in  favor  of  referring  it  to  a committee,  with  directions 
to  present  it  fully  to  the  view  of  the  House;  but  a majority  de- 
cided otherwise.  And  how  stands  the  case  at  present?  A com- 
mittee w as  appointed  at  the  last  session  to  inquire  into  the  of- 
ficial conduct  of  Judge  Porter.  That  committee  reported  arti 


cles  of  impeachment  against  him,  which  had  been  sanctioned 
by  the  House,  and  preferred  before  the  Senate.  A few  days 
ago,  tbe  House  had  decided  that  they  would  prosecute  the  im- 
peachment, and  bad  appointed  a committee  accordingly.  This 
committee,  Mr.  C.  said,  had  no  right  to  take  any  other  course 
than  that  pointed  out  to  them  by  the  House.  lie  differed  al- 
together with  the  gentleman  from  Dauphin,  as  to  the  articles 
of  impeachment  not  comprehending  matters  impeachable, 
Mr.  C.  said,  the  articles  unquestionably  contained  good 
ground  of  impeachment,  and  instanced  the  compounding  of 
felony  charged  in  the  fourth  article,  &c. 

Mr.  Iiuling  moved  to  postpone  the  resolution  for  the  pur- 
pose of  introducing  the  following  as  a substitute. 

Resolved , That  tbe  prosecution  of  tbe  articles  of  impeach- 
ment, presented  against  Robert  Porter,  Esq.  be  postponed 
indefinitely. 

Mr.  Roberts  said,  last  year  they  bad  informed  the  Senate 
of  their  determination  to  prosecute  these  articles  of  impeach- 
ment against  Judge  Porter.  The  Senate  has  informed  this 
House,  that  it  will  proceed  to  the  trial  this  afternoon.  A com- 
mittee of  managers,  appointed  by  the  House  to  conduct  the 
prosecution,  have  stated  that  they  do  not  find  ground  to  justi- 
fy them  in  proceeding  with  the  prosecution,  and  Mr.  R. 
thought  the  committee  was  perfectly  right  in  the  measures 
they  had  taken.  It  was  the  right  of  every  committee,  when 
any  difficulty  occurred  in  the  discharge  of  the  duty  assigned 
them,  to  ask  the  House  to  direct  what  course  they  were  to 
pursue  ; and  it  was  equally  the  right  of  the  committee  to  re- 
commend a course  to  the  House.  In  this  case  the  committee, 
so  soon  as  they  had  time  to  examine  the  documents,  they  re- 
commended the  course  indicated  in  the  resolution  of  the  gen- 
tleman from  Dauphin,  (Mr.  Maclean.)  The  committee |had 
not,  as  the  gentleman  from  the  county  of  Philadelphia,  (Mr. 
Baker,)  intimated,  recommended,  after  the  articles  of  im- 
peachment should  he  withdrawn,  to  proceed  by  address  for 
the  removal  of  the*judge.  It  had  only  been  stated  that  such 
a course  might  be  adopted.  Under  all  the  circumstances, 
Mr.  R.  thought,  if  they  persisted  in  the  prosecution,  they 
wrould  exhibit  themselves  before  the  Senate  as  actors  in  a so- 
lemn farce. 

Mr.  Irwin , said,  the  motion  of  the  gentleman  from  Mifflin, 
(Mr.  Hilling.)  made  no  part  of  the  intention  of  the  committee, 
ami  on  their  behalf  he  disclaimed  it  or  any  other  motion  that 
might  go  to  embarrass  the  question  in  the  least.  U pon  an  exami- 
nation of  the  cliargesand  the  testimony,  the  committee  came  to 
the  conclusion,  that  upon  the  rules  which  prevailed  on  trials 
by  impeachment,  not  one  of  these  articles  could  be  sustained. 
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Mr.  Irwin  was  proceeding  to  show,  that  if  the  allegations  in 
the  charges  could  be  sustained  by  evidence,  they  did  riot  con= 
stitutesuch  offences  as  would  lead  to  conviction  on  impeach- 
ment, yet  that  they  would  be  good  ground  for  removal — - 
when  the  Speaker  called  him  to  order,  as  the  merits  of  the 
case  could  not  be  discussed  on  Mr.  Baker's  motion. 

Mr.  Hiding  rose  and  commenced  some  remarks — which, 
however,  were  arrested  by  the  Speaker 'in  the  same  ground. 

Messrs.  Roberts,  Scudder,  Baker  and  Middlewarth  made 
a few  observations. 

A motion  was  then  make  by  Mr.  Baker  and  Mr.  Clarke, 
to  postpone  the  question  together  with  the  resolution,  for 
the  present. 

And  on  the  question, 

Will  the  House  agree  so  to  postpone? 

The  yeas  and  nays  were  required  by  Mr,  Roberts  and 
Mr.  Baker,  and  are  as  follows,  viz. 

YEAS — Messrs.  Alter,  Baker,  Beatty,  Beeson,  G.  Bell, 
Bartolet,  Blythe,  Bockius,  Boyer,  Brown,  Buyers,  Cham- 
pneys,  Clarke,  Cope,  Dillinger,  Duncan,  Dunlap,  Ever- 
hart, Fackenthall,  W.  Foster,  Gardner,  Gebhart,  Gleim, 
Graeff,  Harrison,  Hay,  Hays,  Heston,  Hetrick,  Hobart, 
Hollenback, Huggins,  Hunt,  Hutter,  Johnston,  Kerr,  Knight, 
Lawson,  Lehman,  M‘Creery,  Madden,  Mann,  Matts,  Mid- 
dlewarth, Newhard,  Nixon,  Overfield,  Philson,  Povall,  Pow- 
er, Ralin,  Ramsey.  Ringland.  Scott,  Scroggs,  F.  Smith,  I. 
Smith,  C.  Snider,  D.  Snyder,  J.  Stevens,  Walker,  Whiteside, 
W oolverton — 63. 

NAYS — Messrs.  Adams,  Alexander,  Anstine,  J.  Bell, 
Brobst,  Chandler.  Cunningham,  Deardorff.  Farrel,  Forry, 
W.  B.  Foster,  Haines,  Hiding,  Irwin,  Kirk,  Maclean, 
M‘Reynolds,  M -Sherry,  Petrikin,  Potts,  Roberts,  Scudder,  J. 
R.  C.  Smith,  Thomas,  Thompson,  Wain,  Wilson,  Ritner, 
Speaker — 28. 

So  the  question  was  determined  in  the  affirmative. 

A motion  was  made  by  Mr.  Baker  and  Mr.  Knight,  that 
this  house  now  resolve  itself  into  a committee  of  the  whole, 
for  the  purpose  of  attending  the  trial  of  the  impeachment 
against  Judge  Porter. 

This  motion  was  opposed  by  Messrs.  Roberts  and  Scud- 
der, and  supported  by  Messrs.  Baker  and  Middleswarth, 

And  on  the  question, 

Will  the  House  agree  to  the  motion  ? 

The  yeas  and  nays  were  required  by  Mr.  Roberts  and  Mr, 
Scudder,  and  are  as  follow',  viz. 

YExlS — Messrs.  Adams,  Alter,  Anstine,  Baker,  Beatty, 
Beeson,  G.  Bell,  J,  Bell.  Bartolet,  Blythe,  Bockius,  Boyer, 
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Brobst,  Brown,  Buyers,  Champneys,  Clarke,  Cope,  Dillin- 
ger,  Duncan,  Dunlap,  Everhart,  Fackenthall,  Farrel,  Ford, 
W.  Foster,  Gardner,  Gebhart,  Gleim,  Graeff,  Haines,  Har- 
rison, Hay,  Hays,  Heston,  Hetrick,  Hobart,  Hollenback. 
Huggins,  Hotter,  Johnston,  Kerr,  Knight,  Lawson,  M‘ 
Creery,  Madden,  Mann,  Matts,  Middlewarth,  Newhard. 
Nixon,  Overfield,  Philson,  Povall,  Power,  Ralin,  Ramsey, 
Ringland,  Scott,  Scyoggs,  F.  Smith,  I.  Smith,  C.  Snider,  6. 
Snyder,  J.  Stevens,  P.  Stephens,  Walker,  Whiteside,  Wil- 
son, Woolverton,  Ritner,  Speaker — 71. 

NA^l  S — Messrs.  Chandler,  Cunningham,  Deardorff,  For- 
rey,  W.  B.  Foster,  Huling,  Hunt,  Irwin,  Kirk,  Lehman, 
Maclean,  M ‘Reynolds,  M ‘Sherry,  Petrikin,  Potts.  Roberts, 
Scudder,  J.  R.  C.  Smith,  Thomas,  Thompson,  Wain — 21. 

So  the  question  was  determined  in  the  affirmative. 

J\Ir . Baker  was  then  called  to  the  chair,  and  the  commit- 
tee attended  in  the  Senate  chamber,  for  particulars  of  which 
see  the  Senate  proceedings. 

THURSDAY,  December  15,  1825. 

Hiding  called  for  the  consideration  of  his  resolution, 
offered  on  Tuesday  last,  to  postpone  indefinitely,  all  further 
proceedings  relating  to  the  impeachment  before  senate. 

Mr.  Scott  asked  for  the  reasons. 

Mr.  Huling  then  went  on  to  state,  that  it  appeared  that  the 
committee,  on  examination,  were  of  opinion  the  impeachment 
could  not  be  sustained — that  it  would  be  improper  to  compel 
the  committee  to  prosecute  against  their  honest  convictions — 
and  that  it  would  be  a useless  expenditure  of  time,  and  a 
waste  of  four  or  five  thousand  dollars  of  the  public  money. 

Mr.  Cliampneys  opposed  the  motion.  He  thought  it  was  not 
in  the  power  of  the  house  to  withdraw  from  the  prosecution. 
In  a criminal  prosecution,  after  the  plea  had  been  put  in,  the 
prosecution  must  proceed — it  was  not  in  their  power  to  with- 
draw. The  trial  had  commenced  in  this  case,  and  the  plea 
was  put  in — and  they  must  go  on.  Justice  to  the  accused  de- 
manded that  the  trial  should  go  on.  The  accusations  against 
the  judge  had  been  spread  on  the  journal — he  ought  to  have  a 
chance  to  prove  his  innocence,  and  give  it  equal  publicity. 

Mr.  Maclean  supported  the  motion.  He  disputed  the  doc- 
trine, that  because  they  had  taken  a wrong  step,  they  must 
proceed.  It  was  contrary  to  the  principles  inculcated  by  re- 
ligion and  morality,  that  however  we  may  be  couvinced  that 
we  are  wrong,  we  shall  not  retract  our  errors.  He  could 
conceive  no  more  unhappy  situation  that  mortal  man  could 
be  placed  in,  than  that  he  was  so  far  advanced  in  error  that 
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he  was  beyond  the  power  of  redemption.  In  this  case,  if  the 
articles  themselves  did  not  contain  impeachable  matter,  no 
difference  what  the  evidence  might  be,  they  could  not  expect 
to  convict.  But  from  an  examination  of  the  testimony,  the 
committee  was  satisfied  that  the  evidence  would  not  support 
the  articles.  In  any  view  that  he  could  take  of  the  subject, 
he  could  not  see  the  least  prospect  of  success.  Would  they 
go  on  with  the  trial,  merely  out  of  a compliment  to  a commit- 
tee of  a former  house  : or  was  it  possible  that  the  house  had 
got  itself  into  such  a degraded  situation  that  it  could  not  get 
back  again? 

Mr.  Brown  would  inquire  of  the  gentleman  from  Dauphin, 
if  he  had  read  all  the  testimony? 

Mr.  Maclean  said  he  had  not  read  it  all,  and  for  this  plain 
reason — there  was  a part  of  it  that  he  could  not  read. 

Mr.  Irwin  said  he  could,  in  part,  reply  to  the  question  put 
to  the  house  by  the  gentleman  from  Allegheny.  Till  he  was 
appointed  on  the  committee  he  was  a stranger  to  the  case — 
but  after  examining  the  articles  and  the  testimony,  as  fully 
as  he  had  been  able  to  do,  in  the  time  allowed,  he  was  satisfi- 
ed, and  he  believed  a majority  of  the  committee  was  of  the 
same  opinion,  that  out  of  the  twelve  articles  preferred,  not 
more  than  two  contained  impeachable  matter,  if  even  prov- 
ed to  their  fullest  extent;  and  on  examining  the  testimony 
in  support  of  these  two,  lie  was  satisfied  they  could  not  be 
supported.  This  was  his  deliberate  opinion — he  still  believ- 
ed the  course  that  w as  proposed  by  his  resolution  would  have 
been  the  proper  one.  But  the  House  had  refused  to  adopt  it. 
The  trial  had  now  commenced.  Senate  must  pass  upon  the 
articles,  let  this  house  take  what  course  it  would.  The  com- 
mittee being  satisfied  that  the  impeachment  could  not  be  sup- 
ported, what  course  would  the  house  have  the  committee  to 
pursue ? Would  it  compel  them  to  go  forward  in  solemn  pa- 
rade before  the  senate,  and  exhibit  themselves  in  dumb  show 
before  that  body?  If  the  rest  of  the  committee  felt  the  same 
convictions  that  he  did,  they  would  scorn  to  say  a word  in 
support  of  the  charges  before  the  court. 

Mr.  Champneys  asked,  if  the  house  should  take  the  course 
here  advocated,  what  would  be  their  situation?  They  had 
yesterday,  by  a solemn  vote,  resolved  to  prosecute — -now  it 
was  proposed,  without  any  other  e\  idence  than  they  had  at 
that  time,  to  withdraw  from  the  prosecution.  The  gentle- 
man from  Dauphin,  after  his  eloquent  address  upon  the  sub- 
ject of  his  conscience  and  morality,  had  candidly  confessed 
that  lie  had  not  read  the  evidence  : and  yet  he  w ould  persist 
in  his  opinion  that  the  trial  should  not  go  on.  The  house  could 
not  judge — it  had  not  the  testimony  before  it.  There  w as  no 
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case  that  could  be  pointed  out,  that  formed  a precedent  for 
such  a proceeding.  The  accused  had  been  arraigned,  and 
was  charged  with  high  crimes  and  misdemeanors — he  had  a 
right  to  be  tried  by  his  peers.  The  prosecution  could  not 
be  withdrawn  w ithout  the  consent  of  the  accused.  Issue  was 
joined,  and  there  were  now  two  parties  to  the  matter,  and 
neither  could  take  it  out  of  court  without  the  consent  of  the 
other. 

Mr.  Baker  thought  that  the  house  having  resolved  to  prose- 
cute, was  now  bound  to  appear  before  the  senate.  If  the 
committee  should  be  satisfied,  after  appearing,  that  the 
charges  could  not  be  supported,  they  might  withdraw,  and  of- 
fer a resolution  to  the  house  something  in  this  way,  that  inas- 
much as  the  evidence  appeared  not  to  be  sufficient  to  support 
the  charges,  therefore  resolved,  that  the  judge  be  honorably 
acquitted — or  something  like  it.  This  would  be  all  the  ac- 
cused could  require  ; it  would  leave  him  in  as  good  a situation 
as  they  found  him.  He  thought  that  was  what  they  ought  to 
do.  in  case  they  could  not  convict.  The  house  had  heard  no 
testimony — and  even  the  committee  had  not  heard  any  rebut- 
ting evidence.  Nor  could  they  do  that  without  going  on  to 
trials — he  thought  this  was  due  to  the  judge. 

Mr.  Roberts  replied  again  at  some  length — he  went  hastily 
over  the  history  of  the  whole  case;  and  he  came  to  the  conclu- 
sion, that  it  would  be  better  to  recede  from  the  prosecution. 
The  judge  had  had  an  opportunity  to  put  in  his  replication, 
and  it  would  be  spread  on  the  journal  with  the  accusation, 
and  he  thought  he  stood  in  no  worse  situation  than  he  did  be- 
fore. He  was  then  in  favor  of  discontinuing  the  prosecution, 
and  was  so  still.  He  thought  the  judge  in  his  reply  had  estab- 
lished his  innocence — he  had  seen  nothing  that  convinced  him 
he  was  guilty-~and  he  thought  the  course  now  proposed  would 
do  complete  justice  to  the  accused  and  to  the  commonwealth. 
There  was  but  one  of  the  gentlemen  here,  he  believed,  who 
served  on  the  committee  last  session — he  had  taken  the  testi- 
mony home  with  him,  and  examined  it,  and  he  had  come  to  the 
conclusion  too,  that  it  was  not  sufficient  to  support  the  pro- 
secution. 

Mr.  Hiding  denied  the  doctrine  that  they  could  not  withdraw 
from  the  prosecution.  In  a criminal  court,  the  prosecuting 
-attorney  might  call  on  the  defendant  to  put  in  his  plea ; 
and  although  he  could  not  afterwards  withdraw  the  suit, 
be  might  refuse  to  give  testimony,  in  case  he  found  he  could 
not  sustain  his  action,  and  suffer  a nol.  pros,  to  be  entered, 
and  there  was  an  end  of  the  matter.  But  the  prosecuting 
attorney  was  bound  by  the  law,  to  follow  a particular  course 
—this  house  was  bound  by  no  act  but  their  own.  They 
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might  stay  proceedings  at  any  stage  they  pleased.  He  went 
on  at  some  length,  and  contended  that  there  was  not  one 
article,  that  contained  impeachable  matter  if  proved.  He  ob- 
jected to  wasting  the  time  of  the  legislature,  and  the  funds  of 
the  state,  in  pursuing  a prosecution  which  appeared  to  be 
groundless.  The  judge  mightdo  himself  justice  by  publishing 
his  answer  to  the  world. 

Mr. Blythe  said  he  perfectly  agreed  with  the  gentleman  from 
Lancaster.  The  trial  having  commenced  in  Senate,  they  w ere 
bound  to  go  on  ; and  whether  or  no,  he  thought  it  would  be 
better  to  go  on  and  bring  the  subject  to  a close.  He  contended 
that  the  four  first,  and  sixth  and  seventh  articles  contained 
impeachable  matter,  if  proved.  Another  reason,  he  offered 
why  they  ought  to  go  on.  If  the  impeachment  were  withdrawn 
now,  the  same  matter  might  be  again  brought  up  against  the 
judge.  This  would  amount  to  persecution  instead  of  prosecu- 
tion. The  bouse  could  only  enjoin  it  on  the  committee  to 
go  into  Senate  and  bring  the  testimony  before  the  court— 
they  would  not  enjoin  it  on  them  to  urge  a conviction  against 
their  consciences.  He  thought  they  ought  to  go  on  with  the 
prosecution. 

A motion  was  made  by  Mr.  Scroggs  and  Mr.  Alexander,  to 
postpone  the  question,  together  with  the  resolution,  indefi- 
nitely. t* 

Mr.  Roberts  said  he  supposed  the  gentleman’s  object  was  to 
get  rid  of  the  question.  He  thought  the  better  way  was,  to  let 
a direct  vote  be  taken  on  it.  He  would  suggest  to  the  gentle- 
man to  withdraw  the  motion. 

And  the  question  recurring. 

Will  the  house  agree  to  postpone  the  same  for  the  purpose 
of  introducing  the  substitute? 

And  on  the  question, 

Will  the  house  agree  to  the  indefinite  postponement  ? 

The  yeas  and  nays  were  required  by  Mr.  Scoggs  andMr* 
M'Reynolds,  and  are  as  follow,  viz. 

YEJiS — Messrs.  Adams,  Alexander.  Anstine,  Baker, 
Beatty,  Beeson,  G.  Bell,  Brobst,  Browm,  Champneys, 
Clarke,  Cope,  Dillinger,  Duncan,  Eichelberger,  Everhart, 
Fackenthall,  Ford,  W.  Foster,  W.B.  Foster,  Gebhart,  Hay, 
Hays,  Heston,  Hetrick,  Hobart,  Huggins,  Hunt,  Hutter, 
Kerr,  Knight,  Lawson,  M‘Creery,  Madden,  Mann,  Matts, 
New  hard,  Overfield,  Petrikin,  Philson,  Pow'er,  Rahn,  Ring- 
land,  Scott.  Scroggs,  F.  Smith,  C.  Snider,  D.  Snyder, 
Walker,  Wise,  Woolverton,  Ritner,  Speaker — 52. 

NAYS— Messrs.  Alter,  J.  Bell,  Bertolet,  Blythe,  Bockius, 
Boyer,  Burden,  Chandler,  Cunningham,  DeardorfF,  Dunlap, 
Farrel,  Gardner,  Gleim,  Graeff,  Haines,  Harrison,  Hollen- 
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back,  Huling,  Irwin,  Kirk,  Lehman,  Maclean,  M‘Reynolds, 
M ‘Sherry,  Middleswarth,  Nixon,  Potts,  Povall,  Ramsey, 
Roberts,  Scudder,  I.  Smith,  J.  R.  C.  Smith,  J.  Stephens, 
Thomas,  Thomson,  Wain,  Wilson — 39. 

So  the  question  was  determined  in  the  affirmative. 

On  motion  of  Mr.  Cunningham  and  Mr.  Boyer, 

The  House  resumed  the  second  reading  of  the  resolution 
postponed  on  yesterday,  relative  to  excusing  certain  mem- 
bers of  the  committee  appointed  to  manage  the  impeachment 
against  judge  Porter. 

When  a motion  was  made  hy  Mr.  F.  Smith  and  Mr.  Wise, 
to  postpone  the  further  consideration  of  the  same  for  the 
present. 

Mr.  Baker  said  lie  was  about  to  offer  a resolution,  that  he 
thought  would  obviate  all  difficulties  on  the  subject ; but  the 
order  had  not  arrived. 

Mr.  Irwin  hoped  it  would  not  he  acted  on  at  present,  till 
they  heard  the  proposition  of  the  gentleman  from  Philadelphia 
county. 

Mr.  F.  shiith  moved  to  postpone  Mr.  Cunningham’s  reso- 
lution for  the  present,  which  was  agreed  to. 

Mr.  Baker  wove  offered  his  resolution,  that  the  managers  be 
instructed  to  report  to  the  house  a condensed  statement  of  the 
testimony,  taken  in  the  esse  of  judge  Porter,  with  their  rea- 
sons on  the  same.  It  being  read  a second  time. 

Mr.  Heston  moved  that  the  house  now  adjourn,  which  was 
agreed  to,  45  to  43. 

FRIDJ1Y,  December  16,  1825. 

Mr.  Baker’s  resolution,  directing  the  committee  of  mana- 
gers, in  judge  Porter’s  case  to  condense  the  testimony,  &c, 
came  up  in  order.  He  made  a few  remarks — it  appeared  to 
him,  from  the  opinions  expressed,  that  the  articles  could  not 
be  sustained  by  the  testimony.  This  course,  he  thought 
would  be  a proper  one  for  the  house  and  the  accused— -and 
would  save  ten  or  fifteen  hundred  dollars  to  the  common- 
wealth. 

Mr.  Cunningham  spoke  at  some  length  against  the  resolu- 
tion, and  went  into  the  merits  of  the  case.  The  members  were 
bound  by  their  oaths  to  discharge  their  duties  with  fidelity — 
if  they  should  go  on  with  the  trial  when  they  were  convinced 
they  could  not  sustain  the  charges,  they  would  not  be  actin 
with  fidelity  to  their  constituents.  He  remarked  upon  the  4th 
and  6th  articles,  and  contended  that  they  were  not  framed  in 
that  technical  nicety  that  would  sustain  an  indictment  at  com- 
mon law;  and  that  nothing  less  in  form  and  substance,  would 
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sustain  an  impeachment,  than  would  an  indictment.  The  acts 
charged  were  not  alleged  to  have  been  done  with  a fraudulent 
intent,  nor  to  the  injury  of  any  one.  He  thought  the  house 
would  not  burden  the  committee  with  the  duties  of  condens- 
ing the  testimony,  when  it  was  so  palpable  that  the  impeach- 
ment would  not  be  sustained,  let  the  proof  be  what  it  might. 

Mr.  Wise  replied  to  Mr.  Cunningham’s  argument  general- 
ly. Here-examined  the  articles;  and  asked  how  charges 
could  be  made  stronger  against  an  individual,  more  particu- 
larly a judge.  The  gentleman,  he  said,  w ho,  argued  that  the 
articles  could  not  be  sustained,  did  not  pretend  to  have  read 
the  testimony.  For  his  part,  he  had  examined  it,  so  far  as  to 
satisfy  himself  that  there  was  sufficient  evidence  to  convict. 
He  called  the  attention  of  the  house  to  the  6th  article,  which 
charges  the  judge  with  altering  the  record— to  the  9th  and 
10th  articles,  which  charge  him  with  corruptly  usurping  an 
authority  upon  the  bench,  and  degrading  his  high  dignity  as 
ajudge — treating  his  associate  with  contempt,  and  preventing 
him  from  giving  his  opiuion  to  the  jury.  He  contended  that 
the  case  here  was  much  stronger  than  that  of  judge  Addison’s 
conduct  to  judge  Lucas,  for  which  he  was  broken,  and  for  that 
charge  alone. 

Mr.  Baker  said  that  when  he  offered  his  resolution,  he  was 
not  aware  that  process  had  gone  out  for  witnesses.  Haviim 
been  informed  that  such  was  the  fact  he  would  withdraw7  it. 

Mr.  Cunningham  now  called  for  the  consideration  of  his 
resolution,  to  discharge  three  of  the  managers  from  serving. 

Mr.  I . Smith  would  like  to  know  the  reason  of  the  mana- 
gers for  asking  to  be  excused.  If  the  house  should  excuse 
one  set  of  managers,  merely  because  they  asked  to  be  excused, 
they  might  do  it  to  others  ; and  in  that  case  they  might  not 
be  able  to  get  any  managers  at  all.  He  thought  these  gen- 
tlemen as  capable  as  any  that  could  be  appointed.  The  task 
was  certainly  an  arduous  one,  but  somebody  must  perform  it. 
He  thought  the  resolution  ought  not  to  he  agreed  to,  unless 
some  particular  reason  w’as  shown  why  it  should  be  so. 

Mr.  Irwin  said  he  had  come  here  w ith  a full  determination 
not  to  shrink  from  any  duty  the  house  might  think  proper  to 
put  on  him.  The  gentleman  from  Franklin  had  asked  their 
reasons,  and  seemed  to  suppose  that  the  same  reasons  might 
operate  upon  others  if  appointed.  The  majority  of  the  present 
committee  had  satisfied  themselves,  on  examining  thecase,  and 
the  testimony,  so  far  as  the  little  time  they  had  had  would  per- 
mit, that  the  articles  could  notbe  sustained.  The  house  had  ta- 
ken sides  on  the  subject,  and  a majority  seems  to  be  of  a differ- 
ent opinion.  Now7  who  wrould  be  so  fit  to  prosecute  the  trial  as 
*hose  who  were  of  opinion  that  the  impeachment  could  bo 
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supported — certainly  not  those  who  were  decidedly  of  a con- 
trary opinion.  If  the  resolution  of  the  gentleman  from  the 
county  of  Philadelphia  had  not  been  withdrawn,  the  commit- 
tee would  have  had  an  opportunity,  provided  it  had  been 
agreed  to,  to  spread  before  this  house,  and  before  the  citizens 
of  this  commonwealth,  their  reasons.  He  went  into  an  argu» 
ment  at  some  length — he  contended  that  it  had  been  definitive- 
ly settled,  that  nothing  short  of  an  indictable  offence  could 
sustain  an  impeachment.  And  as  to  the  case  of  Judge  Addi- 
son, it  was  not  to  be  relied  on  as  authority.  It  was  a decision 
produced  under  peculiar  feelings  of  excitement.  A warning 
voice  had  been  beard  twenty  years  ago,  which  had  since  been 
proven  prophetic,  that  if  redress  was  not  gained  in  the  case 
of  the  supreme  judges,  it  never  could  be  obtained  by  impeach- 
ment. 

Mr.  F.  Smith  said  the  committee  would  not  support  the 
articles  as  their  ow  n individual  act,  nor  as  the  result  of  their 
own  opinions,  but  as  those  of  this  house.  It  was  for  Senate 
to  decide  whether  the  articles  contained  impeachable  matter 
or  not.  The  house  would  not  compel  them  to  prosecute, 
whether  they  could  sustain  the  articles  or  not.  They  w ould 
act  in  their  discretion.  If  they  found,  w hen  they  came  be- 
fore Senate,  that  there  was  not  sufficient  testimony,  they 
would  not  persevere  in  the  prosecution.  He  denied  the  prin- 
ciple, that  nothing  was  impeachable,  unless  it  would  consti- 
tute an  indictable  offence.  He  instanced  habitual  drunken- 
ness, even  upon  the  bench — charging  a jury  that  they  had  no 
cognizance  of  the  facts  in  a case  submitted  to  them  ; w hich 
wTould  be  in  the  direct  teeth  of  the  constitution — he  asked  if 
these  w ould  not  constitute  impeachable  offences — and  yet  they 
would  not  be  indictable  at  common  law. 

Mr.  Farrel  moved  to  insert  his  own  name  in  the  number  to 
be  excused,  which  was  agreed  to. 

Mr.  Roberts  said  he  had  been  of  opinion,  that  the  gentle- 
men first  appointed  on  the  committee,  had  better  be  continued 
on : but  upon  the  general  principle  of  legislation,  that  the 
majority  of  a committee  ought  to  be  favorable  to  the  object, 
he  was  led  to  change  his  opinion.  Four  out  of  seven  had  now 
asked  to  be  excused,  and  three  of  them  at  least,  had  deck;  ed 
their  decided  convictions,  that  the  impeachment  could  not  be 
sustained.  He  would  vote  for  the  resolution. 

Amotion  was  then  made  by  Mr.  F.  Smith  and  Mr.  Clarke, 
to  postpone  the  resolution,  for  the  purpose  of  introducing  +he 
following  as  a substitute,  (being  the  same  resolution  which 
had  been  offered  and  withdrawn  by  Mr.  Baker.) 

Resolved,  That  the  committee  appointed  on  the  part  of  this 
house,  to  manage  the  impeachment  preferred  against  Robert 
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Porter,  Esq.  before  the  Senate,  be  directed  to  make  out  acott- 
densed  statement  of  the  testimony  taken  before  the  committee 
appointed  to  inquire  into  the  official  conduct  of  the  judge,  and 
report  the  same  to  this  house. 

And  on  the  question, 

Will  the  house  agree  so  to  postpone  ? 

It  was  determined  in  the  negative. 

And  on  the  question, 

Will  the  House  agree  to  the  resolution? 

The  yeas  and  nays  were  required  by  Mr.  F.  Smith  and  Mr, 
Roberts,  and  are  as  follow,  viz. 

1EAS — Messrs.  Alexander,  Alter,  Anderson,  Anstine, 
Beeson,  J.  Bell,  Burden,  Chandler,  Cope,  Cunningham, 
DeardorfF,  Dunlap,  Everhart,  Farrel,  Ford,  Forrey,  W. 
Foster,  W.  B.  Foster,  Gardner,  Gleim,  Haines.  Harrison, 
Hay,  Hays,  Hetrick,  Hollenback,  Hiding,  Hunt,  Hutter,  Ir- 
win, Johnston,  Kirk,  Lawson,  Lehman,  Maclean,  M ‘Sherry, 

• . Middleswarth,  Newhard,  Nixon,  Overfield,  Potts,  Povall, 
Power,  Rahn,  Ramsay.  Roberts,  Scudder,  I.  Smith,  J.  R.  C. 
Smith,  C.  Snider,  J.  Stevens,  Thomas,  Thompson,  Wain, 
Ritner,  Speaker — 55. 

NAYS — Messrs.  Adams,  Baker,  Beatty,  G.  Bell,  Berto- 
let,  Blythe, Bockius,  Boyer,  Brobst.  Brown,  Buyers,  Champ- 
nevs,  Clarke,  Dillinger,  Eichelberger.  Fackenthall,  GraefF, 
Heston,  Hobart,  Huggins,  Kerr,  Knight.  M‘Creery,  M‘Rey- 
nolds.  Madden,  Mann,  Matts,  Ringland,  Scott,*  Scroggs, 
F.  Smith,  D,  Snyder,  Walker,  Wilson,  Wise — 35. 

So  the  question  was  determined  in  the  affirmative. 
Whereupon, 

Messrs.  F.  Smith,  Blythe,  Champneys  and  Petrikin,  were 
appointed  to  fill  the  vacancies.  The  three  first  named,  asked 
to  be  excused.  Mr.  Champneys  had  taken  his  seat  in  the 
stage,  and  must  go  home  for  a few  days — Mr.  Blythe  must  go 
home  on  the  22d  to  attend  court — and  Mr.  Smith  was  on  an 
important  and  laborious  committee  already.  [Chairman  of 
the  judiciary  committee.]  Messrs.  Champneys  and  Blythe 
were  excused.  The  house  refused  to  excuse  Mr.  F.  Smith. 

Messrs.  Heston  and  Wise  were  appointed  in  the  place  of 
Messrs.  Champneys  and  Blythe.  Mr.  Wise  asked  to  be  ex- 
cused, inasmuch  as  he  was  on  the  committee  in  judge  Chap« 
man’s  case.  The  house  excused  Mr.  Wise.  Mr.  Beeson  was 
appointed  in  his  place.  Mr.  Heston  asked  to  be  excused, 
which  the  house  refused.  Mr.  Petrikin  not  being  in  his  seat 
at  the  time,  had  no  opportunity  to  ask  to  be  discharged,  if  he 
wished. 

The  committee  of  managers  then  stood  F.  Smith,  Thomas, 
Petrikin,  Heston.  Beeson,  W.  B.  Foster.  M'Revnolds. 

6 
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SATURDAY,  December  IT,  1825, 

A motion  was  made  by  Mr.  F.  Smith  and  Mr.  Wise,  and 
read  as  follows,  viz. 

Resolved,  That  the  following  replication  be  made  to  the  plea, 
or  answer  of  Robert  Porter.  Esq.  president  judge  of  the  third 
judicial  district  of  the  commonwealth  of  Pennsylvania,  to  the 
articles  of  accusation  and  impeachment  now  pending  in  the 
Senate  against  him,  to  wit. 

The  house  of  representatives  of  the  commonwealth  of  Penn- 
sylvania, prosecutors  on  behalf  of  themselves  and  the  people 
of  Pennsylvania,  against  Robert  Porter,  Esq.  president  ofthe 
third  judicial  district  of  the  commonwealth  of  Pennsylvania, 
reply  to  the  plea,  or  answer,  of  the  said  Robert  Porter,  Esq. 
and  aver  that  the  charges  against  the  said  Robert  Porter.  Esq. 
are  true,  and  that  the  said  Robert  Porter,  Esq.  is  guilty  of  all 
and  every  the  matters  contained  in  the  articles  of  accusation 
and  impeachment,  by  the  late  house  of  Representatives,  ex- 
hibited against  him,  in  manner  and  form  as  they  are  therein 
charged,  and  this  the  present  house  of  Representatives  are 
ready  to  prove  against  him,  at  such  convenient  time  and  place 
as  the  Senate  shall  appoint  for  that  purpose.  And 
On  motion. 

The  said  resolution  was  read  the  second  time, 

And  on  the  question. 

Will  the  house  agree  to  the  same  ? 

The  yeas  and  nays  were  required  by  Mr.  Roberts  and 
Mr.  Boyer,  and  are  as  follow,  viz. 

YEAS — Messrs.  Adams,  Alter,  Anstine,  Baker,  Beatty, 
Beeson,  G Bell,  Blythe,  Bockius,  Brown,  Buyers,  Clarke’ 
Cope.  Dillinger,  Dunlap,  Eichelberger,  Fackenthall,  w! 
Foster,  W.  B.  Foster,  Gebhart,  Gracff,  Hay.  Hetrick,  Ho- 
bart, Hollenback,  Huggins,  Hutter.  Kerr,  Knight,  Lawson, 
M‘Creery,  M '•Reynolds,  Mann,  Matts,  Middleswarth.  New- 
hard.  Overfield,  Philson,  Power,  Rahn,  Ramsey,  Ringland, 
Scroggs,  F.  Smith.  I.  Smith,  C.  Snider,  D.  Snyder,  P.  Ste- 
phens, Thomas,  Walker,  Whiteside,  Wilson,  Wise,  Ritner— 
Speaker. — 54. 

NAYS — Messrs.  Alexander,  J.  Bell.  Bertolet,  Boyer, 
Brobst,  Burden,  Chandler,  Cunningham,  Deardorff,  Duncan, 
Everhart,  Farrcl,  Gardner,  Gleim",  Haines,  Harrison,  Hays,’ 
Haling,  Hunt,  Irwin,  Kirk,  Lehman,  Maclean,  M’Sherry, 
Madden,  Nixon,  Petrikin,  Potts.  Poval,  Roberts,  Scott,  J.’ 
R.  C.  Smith,  J.  Stevens,  Thompson,  Wain,  Woolvertor? 
—-36. 

So  the  question  was  determined  in  the  affirmative. 
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A motion  was  made  by  Mr.  Wise  and  Mr.  Clarke,  and 
read  as  follows,  viz. 

Resolved,  That  the  committee  of  managers  on  the  part  of 
this  house,  in  the  case  of  the  impeachment  now  pending  in 
the  Senate  against  Robert  Porter,  Esq.  be  directed  to  request 
the  attendance  of  the  attorney  general,  and  empowered  to 
employ  such  other  counsel  as  they  may  think  necessary  to 
prosecute  the  said  impeachment,  and  that  the  expenses  thereof 
be  paid  out  of  the  contingent  fund.  And 
On  motion, 

The  said  resolution  was  read  the  second  time,  and  being 
under  consideration. 

A motion  was  made  by  Mr.  Roberts  and  Mr.  Boyer,  to 
amend  the  same  by  striking  therefrom  these  words,  “ and 
empowered  to  employ  such  other  counsel  as  they  may  think 
necessary.” 

Which  was  disagreed  to. 

A motion  was  then  made  by  Mr.  Huling  and  Mr.  Cun- 
ningham, to  amend  the  resolution  by  inserting  after  “neces- 
sary,” these  words,  “only  in  case  of  sickness  or  inability  to 
attend  of  the  attorney  general.” 

Which  was  disagreed  to. 

A motion  was  then  made  by  Mr.  Roberts  and  Mr.  Huling, 
to  amend  the  resolution  by  striking  therefrom  these  words, 
“ and  that  the  expenses  thereof  be  paid  out  of  the  contingent 
fund.”  ° 

Which  was  disagreed  to. 

A motion  was  then  made  by  Mr.  Lawson  and  Mr.  Chand- 
ler, to  amend  the  resolution  by  adding  thereto  these  words, 
“provided  the  sum  to  be  paid  does  not  exceed  two  hundred 
dollars.” 

The  amendment  being  under  consideration, 

A motion  was  made  by  Mr.  Huling  and  Mr.  Gebhart,  to 
amend  the  same  by  striking  therefrom  “two  hundred  dollars,” 
and  inserting  in  lieu  thereof  “one  hundred  dollars.” 

When  a division  of  the  question  was  called  for  by  Mr.  Wise, 
to  end  with  striking  out. 

And  on  the  question, 

Will  the  house  agree  to  strike  from  the  amendment  “two 
hundred  dollars  ?” 

It  was  determined  in  the  negative. 

And  on  the  question, 

Will  the  house  agree  to  the  amendment  ? 

It  was  determined  in  the  negative. 

And  on  the  question, 

W ill  the  house  agree  to  the  resolution  ? 
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Tlie  yeas  ami  nays  were  required  by  Mr.  Hiding  and  Mr. 
Wi  se,.  and  are  as  follow,  viz. 

YEAS — Messrs.  Adams,  Alexander,  Alter,  Anstine, ha- 
lier, Beatty,  G.  Bell,  Blythe,  Bockius,  Brobst,  Brown,  Bur- 
den, Clarke,  Dilliuger,  Dunlap,  Fackenthall,  Ford,  Forrey, 
W.  Foster,  W.  B.  Foster,  Gebhart,  GraefF,  Haines,  Har- 
rison, Hay,  Hays,  Heston,  Hobart,  HolJenback,  Huggins, 
Hutter,  Johnston,  Knight,  Lawson,  M ‘Reynolds,  Mann, 
Matts,  Middleswarth,  Newbard,  Overfield,  Petrikin,  Phil- 
son,  Power,  Ralin,  Scroggs,  F.  Smith,  C.  Snider,  D.  Sny- 
der, P.  Stephens,  Thomas,  Walker,  Wain,  Whiteside,  Wil- 
son, Wise,  Woolverton,  Ritner — Speaker. — 57. 

NAYS — Mess.  Beeson,  J.  Bell,  Bertolet,  Boyer,  Chandler, 
Cope.  Cunningham,  Deardorff,  Duncan,  Eichelberger,  Ever- 
hart, Farrel,  Gardner,  Gleim,  Hetrick,  Huling,  Hunt,  Kerr, 
Kirk,  Lehman,  M‘Creery,  Maclean,  M‘Sherry,  Madden, 
Nixon,  Potts,  Povall,  Ramsey,  Ringland,  Roberts,  Scott, 
Scudder,  I.  Smith,  J.  R.  C.  Smith,  J,  Stevens,  Thompson 
—36. 

So  the  question  was  determined  in  the  affirmative. 

A motion  was  made  by  Mr.  Dillinger  and  Mr.  Newhard, 
and  read  as  follows,  viz. 

Resolved , That  Robert  Porter,  Esq.  president  of  the  third 
judicial  district,  have  leave  to  withdraw  the  documents  and 
depositions  presented  on  his  behalf,  to  the  late  House  of  Re- 
presentatives and  to  the  committee  appointed  by  the  said 
House.  And 

On  motion, 

The  said  resolution  was  read  the  second  time,  considered 
and  adopted. 

FRIDAY,  December  23,  1825, 

On  leave  given, 

Mr.  Petrikin,  one  of  the  managers,  made  report  of  the 
proceedings  of  the  Court  of  Impeachment  up  to  yesterday. 

Laid  on  the  table. 

On  leave  given, 

A motion  was  made  by  Mr.  Petrikin  and  Mr.  M‘Reynolds, 
and  read  as  follows,  viz. 

Whereas,  the  house  of  Representatives,  on  a resolution  of- 
fered by  Mr.  Dillinger,  on  the  12th  December,  inst.  proceed- 
ed to  the  appointment  of  managers,  on  the  part  of  the  said 
house,  to  prosecute  the  articles  of  impeachment  against  Ro- 
bert Porter,  Esq.  president,  and  judge  of  the  3d  judicial  dis- 
trict of  Pennsylvania,  to  wit,  Messrs.  Maclean,  Irwin,  Cun-, 
pingham,  FarreJ,  Thomas,  Foster,  MtReynolds,  who  were 


£ 45  ] 

accompanied  by  the  said  house,  in  committee  of  the  whole,  on 
the  13th  of  December,  to  the  bar  of  the  Senate,  to  hear  the 
answers,  if  any,  which  the  said  Robert  Porter  had  to  make  in 
his  behalf,  to  the  articles  of  impeachment  thus  preferred 
against  him. 

Jind  whereas,  Mr.  Maclean,  on  behalf  of  the  managers,  re- 
quested and  obtained  time  until  11  o’clock  of  Monday,  the 
19th  December,  then  next,  to  consult  the  House  of  Represen- 
tatives as  to  such  replications  as  would  be  proper  to  make  to 
the  answers  and  pleas  of  the  respondent.  On  the  1 7th  of  De- 
cember. inst.  four  of  the  said  managers,  to  wit,  Messrs.  Ma- 
clean, Irwin,  Cunningham  and  Farrel,  asked  and  obtained 
leave  from  the  House  of  Representatives,  to  withdraw  from 
the  committee  of  managers  aforesaid,  in  the  room  of  whom 
were  appointed  Messrs.  Heston,  F.  Smith,  Beeson  and  Pe- 
trikin. 

Jlnd  whereas,  from  the  shortness  of  the  time  allowed  to  the 
said  managers  to  prepare  for  the  trial  of  the  said  Robert  Por- 
ter, Esq.  and  the  want  of  knowledge  on  their  part,  of  the 
witnesses  to  be  produced,  or  the  preparation  to  be  made,  it 
will  be  necessary  to  ask  the  honorable  the  Senate  to  continue 
the  trial,  now  pending,  until  such  time  as  the  attendance  of 
witnesses,  already  subpoenaed  on  the  part  of  the  common- 
wealth, can  be  compelled,  r take  such  other  order  as  the 
said  court,  in  its  wisdom,  shall  think  expedient  to  secure  jus- 
tice to  the  commonwealth. 

Therefore, 

Resolved,  That  the  honorable  court  of  impeachment,  now 
holding  for  the  trial  of  Robert  Porter,  Esq.  president  judge 
of  the  third  judicial  district  of  Pennsylvania  be,  and  they  are 
hereby  respectfully  requested,  to  continue  the  said  trial  until 
Monday,  the  26th  inst.  at  10  o’clock,  or  take  such  other  or- 
der as  will  effect  the  purposes  above  mentioned.  And 

On  motion, 

The  said  resolution  was  read  the  second  time,  and  being 
under  consideration, 

A motion  was  made  by  Mr.  Hiding  and  Mr.  Boyer,  to 
postpone  the  further  consideration  of  the  same  for  the  pre- 
sent. 

Which  wras  disagreed  to. 

And  the  resolution  was  adopted. 

[Mr. 

Petrikin  stated  that,  the  counsel  and  managers  had 
on  the  statement  of  facts  presented  in  the  preamble  and  re- 
solution just  offered,  asked  tfie  court  [Senate]  for  a post- 
ponement ; but  this  had  been  refused.  The  object  of  tills 
resolution  was,  to  obtain  the  concurrence  of  the  house  in 
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the  request  of  the  managers,  so  that  it  might  have  greater 
weight. 

Messrs.  Wise  and  Clarke  supported  the  resolution,  and 
Mr.  Hiding  opposed  it;  which  last  named  gentleman  moved 
to  postpone  the  question.  The  motion  was  not  agreed  to, 
and  the  resolution  of  Mr.  Petrikin  was  adopted  Mr  F. 
Smith  moved  the  appointment  of  another  member  on  the  com- 
mittee of  managers,  in  the  room  of  Mr.  Thomas,  who  bad 
obtained  leave  of  absence  for  a few  days.  But  Mr.  Baker 
stated,  that  Mr.  Thomas  had  been  an  original  member  of  the 
committee,  and  would  be  absent  for  three  or  four  days  only  ; 
and  the  motion  of  Mr.  F.  Smith  was  not  agreed  to.] 

TUESDAY,  December  27,  1825. 

On  leave  given, 

Mr.  Petrikin,  from  the  committeee  appointed  to  manage  the 
trial  of  the  articles  of  impeachment  exhibited  against  Robert 
Porter,  Esq.  made  a report  to  the  house,  setting  forth,  that 
since  the  organization  of  the  court  of  impeachment,  Joel  B. 
Sutherland,  Esq.  one  of  the  members  who  had  been  sworn, 
liad  absented  himself  from  the  court.  Which  was  read,  and 

Laid  on  the  table. 

On  leave  given, 

A motion  was  made  by  Mr.  Petrikin  and  Mr.  W.  B.  Foster, 
and  read  as  follows,  viz. 

Resolved , That  this  house  instruct  their  managers  attending 
the  trial  of  the  articles  of  impeachment  against  Robert  Porter, 
Esq.  now  pending  at  the  bar  of  the  Senate,  as  to  the  course 
they  ought  to  pursue,  under  existing  circumstances,  in  the 
further  prosecution  of  the  same,  if  all  the  members  of  the  court 
who  were  originally  sworn  or  affirmed,  are  not  present  during 
said  trial,  or  absent  only  from  death  or  sickness.  And 
On  motion, 

The  said  resolution  was  read  the  second  time,  and  being 
under  consideration, 

A motion  was  made  by  Mr.  J.  R.  C.  Smith,  and  Mr.  Fovall, 
to  postpone  the  same  for  the  purpose  of  introducing  the  fol- 
lowing. as  a substitute,  viz. 

Resolved,  That  the  managers  be  directed  to  proceed  in  the 
prosecution  of  the  articles  of  impeachment  against  judge 
Porter. 

And  on  the  question, 

Will  the  house  agree  to  the  motion? 

A motion  was  made  by  Mr.  Brown  and  Mr.  Beatty,  to  post- 
pone the  question,  together  with  the  resolution,  indefinitely. 

Which  was  disagreed  to. 
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And  the  question  recurring, 

Will  the  house  agree  to  postpone  the  resolution  for  the  nuV- 
pose  of  introducing  the  substitute  ? 

The  yeas  and  nays  were  required  by  Mr.  Hutter  and  Mr. 
Uverfield,  and  are  as  follow',  viz. 

YEAS— Messrs.  Adams,  Beeson,  Bockius,  Boyer.  Brobst, 
Clarke,  Cope,  Dillinger,  Duncan.  Fackenthall.  Ford,  Har- 
rison. Huggins,  Hutter,  Kerr,  Knight,  Lehman,  Maclean, 
Mann,  Matts,  Newhard,  Nixon,  Overfield,  Povall  Ring- 
land.  Scott,  J.  R.  C.  Smith,  D.  Snyder,  Walker,  ’ Ritner, 
Speaker — 30.  9 

NAYS — Messrs.  Alexander,  Anderson,  Beatty,  G.  Bell 
Blythe,  Brown,  Dunlap,  Farrel.W.  Foster,  W.  B.  Foster* 
Gebhart,  Gleim.  Heston,  Huling  Lawson.  M‘Creery* 
M ‘Reynolds .Petrikin,  Philson,  Potts,  Power,  Scudder,  C. 
Snider,  P.  Stephens,  Woolverton 25. 

So  the  question  was  determined  in  the  affirmative. 

And  on  the  question. 

Will  the  house  agree  to  the  substitute? 

A motion  was  made  by  Mr.  Beeson  and  Mr.  Farrel,  to  post- 
pone the  same  indefinitely.  v 

And  on  the  question, 

Will  the  house  agree  to  the  indefinite  postponement ? 

The  yeas  and  nays  were  required  by  Mr.  Beeson  and  Mr. 
Harrison,  and  are  as  follow,  viz. 

YEAS— Messrs.  Anderson,  Beatty,  Beeson,  Brobst 
Brown,  Duncan,  Dunlap,  Fackenthall,  W.  B.  Foster,  Harl 
rison,  Heston,  Kerr,  Lehman,  M‘Creery,  Maclean,  Nixon, 
Overfield,  Philson,  Potts,  Power,  Ringland,  C.  Snider,  D. 
bnyder,  P.  Stephens— 24. 

„ ^AYS— Messrs.  Adams,  Alexander,  G.  Bell,  Blythe, 
Borluus,  Boyer  Clarke,  Cope,  Dillinger,  Farrel,  Ford, 
W.  Foster,  Gebhart,  Gleim,  Huggins,  Huling,  Hutter 
Kmght,  Lawson,  M‘Reynolds,  Mann,  Matts,  Newhard,  Pel 
riktn,  Povall,  Scudder,  J.  R.  C.  Smith,  Walker,  Woolverton, 
Kitner,  Speaker — 30. 

So  the  question  was  determined  in  the  negative. 

The  substitute  recurring, 

A motion  was  made  by  Mr.  Heston  and  Mr.  Scudder,  to 
amend  the  same  by  striking  therefrom  these  words,  “that  the 
managers  be  directed  to  proceed  in  the  prosecution  of  the  arti- 
cles ol  impeachment  against  judge  Porter,”  and  inserting  in 
heu  thereof  these  words,  “that  the  managers  appointed  on  the 
part  of  this  house  to  prosecute  the  impeachment,  now  pending 
before  the  court  of  impeachment  against  judge  Porter,  presi- 
dent of  the  third  judicial  district,  be  instructed  to  ask  the  said 
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court  for  a postponement  of  the  trial  of  the  said  impeachment, 
on  account  of  the  absence  of  one  of  the  members  of  the  court.” 

And  on  the  question, 

Will  the  house  agree  so  to  amend  ? 

It  was  determined  in  the  negative. 

And  on  the  question, 

Will  the  house  agree  to  the  substitute  ? 

The  yeas  and  nays  were  required  by  Mr.  Beeson  and  Mr. 
Nixon,  and  are  as  follow,  viz. 

YEAS — Messrs.  Alexander,  Blythe,  Bockius,  Boyer, 
Brown,  Clarke,  Dillinger,  Duncan,  Ford,  W.  Foster,  W.  B. 
Foster,  Gebhart,  Gleim,  Huggins,  Hiding,  Hutter,  Knight, 
Lawson,  M ‘Reynolds,  Mann,  Matts,  Newhard,  Overfield, 
Power,  J.  R.  C.  Smith,  D.  Snyder,  P-  Stephens,  Walker, 
Woolverton,  Ritner,  Speaker — 30. 

NAYS — Messrs.  Adams,  Anderson,  Beatty,  Beeson,  G. 
Bell,  Brobst,  Cope,  Dunlap,  Eichelberger,  Fackcnthall, 
Farrel,  Harrison,  Kerr,  Lehman,  M‘Creery,  Maclean,  Nix- 
on, Philson,  Potts,  Povall,  Ringland,  Scott,  Scudder,  C. 
Snider — 24. 

So  the  question  was  determined  in  the  affirmative. 

MONDAY,  January  2,  1826. 

Mr.  Petrikin,  from  the  committee  appointed  to  manage  the 
impeachment  against  Judge  Porter,  made  a report,  informing 
the  house  that  the  said  Judge  had  been  acquitted  by  the  court 
»f  impeachment,  upon  all  the  articles  exhibited  against  him. 

The  House  subsequently  passed  a resolution,  that  a warrant 
he  drawn  in  favour  of  Samuel  Douglass,  Esq.  the  counsel 
employed  by  the  managers  to  conduct  the  impeachment,  for 
the  sum  of  two  hundred  dollars,  as  a compensation  for  his 
services. 


PROCEEDINGS 


IN 


THE  SENATE  OF  PENNSYLVANIA, 


TUESDAY,  December  6,  182 $. 

Mr.  Burnside,  speaker,  laid  before  the  Senate  a letter? 
which  was  read  as  follows,  viz. 

To  the  Senate  of  Pennsylvania . 

Gentlemen, 

I received  during  the  recess  of  the  General  Assembly,  the 
resignation  of  the  honourable  James  Robertson,  the  senator 
representing  the  first  senatorial  district,  consisting  of  the 
city  of  Philadelphia,  and  the  resignation  of  the  honourable 
Robert  Orr,  jun.  the  senator  representing  the  twenty-fourth 
Senatorial  district,  composed  of  the  counties  of  Venango, 
Warren,  Armstrong,  Indiana,  Jefferson,  and  Cambria,  and 
in  pursuance  of  the  constitution,  I issued  writs  of  election  to 
the  proper  sheriffs,  to  cause  proclamation  to  be  made,  and 
elections  to  be  held  on  the  second  Tuesday  of  October  last,  to 
supply  the  said  vacancies.  Elections  have  been  holden.  and 
proper  returns  made  to  the  office  of  the  Secretary  of  the  Com- 
monwealth. 

I also  beg  leave  to  inform  the  Senate,  that  in.  obedience  to 
their  resolution  of  the  nth  of  April,  I caused  the  sergeant- at- 
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firms  to  deliver  copies  of  the  articles  of  impeachment  exhibited 
by  the  last  House  of  Representatives  against  the  honorable  Ro- 
bert Porter,  president  judge  of  the  third  judicial  district  of  this 
commonwealth,  and  the  honorable  Seth  Chapman,  president 
judge  of  the  eighth  judicial  district,  together  with  copies  of 
the  resolutions  of  the  Senate,  fixing  the  time  and  place  for 
the  trials  of  the  said  judges,  with  orders  for  each  of  them  to 
appear  and  answer  to  the  respective  articles  of  impeachment. 

THO.  BURNSIDE. 

Harrisburg,  Dec.  6,  1825. 

Laid  on  the  table. 

FRIDAY,  December  9,  1825. 

On  motion  of  Mr.  Burnside  and  Mr.  Dewart, 

The  following  preamble  and  resolution  were  twice  read, 
considered  and  adopted,  viz. 

Whereas  the  House  of  Representatives  of  the  commonwealth 
of  Pennsylvania,  in  their  name  and  in  the  name  of  the  people 
of  this  commonwealth,  did,  on  the  lith  day  of  April  last,  ex- 
hibit to  the  Senate  certain  articles  of  accusation  or  im- 
peachment against  Robert  Porter,  Esquire,  president  judge 
of  the  third  judicial  district  of  this  Commonwealth,  and 
against  Seth  Chapman,  Esqr.  president  judge  of  the  eighth 
judicial  district  of  this  state,  and  the  Senate  did,  on  the  same 
11th  day  of  April  last,  resolve,  That  the  Senate  will  com- 
mence the  trial  of  Judge  Porter  in  their  hall  on  the  second 
Tuesday  in  December  (then)  next,  and  did  on  the  same  day- 
further.  resolve,  that  the  Senate  will  commence  the  trial  of 
judge  Chapman  on  the  first  Tuesday  in  Febuary  (then)  next, 
on  the  articles  of  impeachment  exhibited  against  the  said  judg- 
es, and  directed  their  Speaker  to  issue  an  order,  requiring 
the  aforesaid  judges  to  answer  to  the  articles  of  impeachment 
aforesaid,  and  that  the  said  orders  be  served  on  each  of  them 
and  the  articles  of  impeachment  respectively  against  each,  be 
delivered  to  them  forty  days  before  the  day  appointed  for 
their  trials.  And  whereas  the  late  Speaker  has  officially 
informed  the  Senate,  that  in  obedience  to  the  foregoing  reso- 
lutions of  the  Senate,  he  had  caused  the  sergeant-at-arms  of 
the  Senate,  to  deliver  copies  of  the  articles  of  impeachment  ex- 
hibited against  the  said  judges,  together  with  copies  of  the 
resolutions  of  the  Senate,  fixing  the  time  and  place  for  the 
trial  for  the  said  judges,  with  orders  for  each  of  them  to  appear 
and  answer  to  the  respective  articles  of  impeachment. 

Therefore, 

Resolved.  J hat  the  Senate  will  be  ready  on  Tuesday,  the 
13th  day  of  this  instant,  to  proceed  to  the  trial  of  the  said 
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Robert  Porter,  Esqr.  and  that  the  Senate  will  be  ready  on  the 
first  Tuesday,  in  February  next,  to  proceed  toth  ,ria  >f  the 
said  Seth  Chapman,  Esqr.  according  to  the  resolutions  afore- 
said, and  that  a copy  of  this  resolution  and  preamble  be  pre- 
sented to  the  House  of  Representatives.” 


SATURDAY,  December  10,  18 25. 

The  clerk  of  the  House  of  Representatatives  being  intro- 
duced, presented  an  extract  from  the  journal  of  that  house, 
which  was  read  as  follows,  viz. 


IN  THE  HOUSE  OF  REPRESENTATIVES, 

December  9,  1825, 

Whereas,  articles  of  impeachment  have  been  presented  to 
the  Senate  by  the  late  House,  against  Robert  Porter,  Esq. 
President  judge  of  the  3rd  judicial  district  of  Pennsylva- 
nia. 

Therefore, 

Resolved,  That  the  said  impeachment  be  prosecuted,  and 
that  a committee  be  appointed  to  manage  the  same  on  the  part 
of  this  house ; and 

Ordered,  That  Messrs.  Maclean,  Irwin,  Thomas,  Cun- 
ningham, Farrel,  W.  B.  Foster  and  M’Reynolds,  be  the 
committee. 

Laid  on  the  table. 


TUESDAY,  December  13,  1825. 


The  Speaker  laid  before  the  Senate  a letter  signed  by  Ro- 
bert Porter,  Esq.  President  Judge  of  the  3rd  judicial  dis- 
trict of  this  Commonwealth,  which  was  read  as  follows  : 
viz  : 


Sir, 


Harrisburg,  December  1 3 th,  1825. 


I beg  leave  to  inform  you,  and  through  you,  the  body  over 
which  you  preside,  that  in  obedience  to  the  notice  of  the  late 
Speaker  of  the  Senate,  I am  now  in  attendance. 

My  counsel,  David  Paul  Brown,  Esq.  has  not  yet  arrived 
from  Philadelphia,  but  with  the  assistance  of  my  brother, 
James  M.  Porter,  I am  ready  to  answer  to  the  articles  of  ac- 
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eusation  and  impeachment  preferred  against  me  by  the  late 
House  of  Representatives  of  the  commonwealth  of  Pennsylva- 
nia* 

I am,  very  respectfully, 

Your  humble  servant, 

R.  PORTER, 

President  of  the  third  judicial  district 
of  Pennsylvania. 

To  Alexander  Mahon , Esq. 

Speaker  of  the  Senate  of  Pennsylvania . 

Laid  on  the  table. 

On  motion  of  Mr.  Kerlin  and  Mr.  Mann, 

The  following  resolution  was  twice  read,  considered  and 
adopted,  viz. 

Resolved,  that  the  court  of  impeachment  for  the  trial  of  Ro- 
bert Porter,  Esq.  president  judge  of  the  third  judicial  dis- 
trict of  the  commonwealth  of  Pennsylvania,  shall  be  organ- 
ized, and  the  proceedings  be  as  follow,  viz. 

First.  That  in  the  organization  of  the  court,  the  following 
oath  or  affirmation  shall  be  administered  to  the  speaker  and 
members  of  the  Senate,  viz. 

You  do  swear  [or  affirm]  that  in  all  things  appertaining  to 
the  trial  of  the  impeachment  of  Robert  Porter,  Esq,  presi- 
dent judge  of  the  courts  of  common  pleas  of  the  third  judicial 
district,  you  will  do  justice  according  to  the  constitution  and 
laws  of  this  commonwealth. 

Second.  That  at  half  past  three  o’clock,  this  day,  the  trial 
shall  commence  in  the  Senate  chamber,  and  if  the  said  judge, 
on  being  called,  shall  appear,  the  articles  of  impeachment 
shall  be  read  by  the  clerk. 

Third.  The  president  of  the  court  shall  thereupon  demand 
of  the  president  judge,  what  answer  he  has  to  make  to  the 
said  accusations  or  articles. 

Fourth.  The  president  of  the  court  shall  then  demand  of  the 
managers  of  the  house  of  Representatives,  what  replication 
they  have  to  make  to  the  said  answer  or  answers. 

Fifth.  The  president  of  the  court  shall  then  demand  of  both 
parties  if  they  are  ready  to  proceed  to  trial,  and  if  they  an- 
swer in  the  affirmative,  the  trial  shall  proceed. 

Sixth.  All  motions  made  by  the  parties,  or  their  counsel, 
shall  be  addressed  to  the  president  of  the  court,  and  if  he 
shall  require  it.  reduced  to  writing. 

Seventh.  All  questions  to  a witness  by  any  member  of  the 
court,  shall  be  put  by  the  president,  and  if  he  shall  require  it, 
reduced  to  writing. 
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Eighth.  An  oath  or  affirmation  shall  be  administered  to 
each  witness  by  the  president,  or  any  other  member  of  the 
court,  in  the  form  following  : 

You  do  swear,  [or  affirm]  that  the  evidence  you  shall  give 
in  the  issue  now  trying,  between  the  commonwealth  of  Penn- 
sylvania and  Robert  Porter,  Esq.  president  judge  of  the 
courts  of  common  pleas  of  the  third  judicial  district,  shall  be 
the  truth,  the  whole  truth,  and  nothing  but  the  truth. 

Ninth.  The  order  of  proceedings  on  the  trial  shall  be  as  fol- 
lows, viz. 

First.  The  opening  of  the  accusation  by  the  managers. 

Second.  The  testimony  on  the  part  of  the  commonwealth. 

Third.  The  opening  on  behalf  of  the  respondent. 

Fourth.  The  testimony  on  the  part  of  the  respondent. 

Fifth.  The  argument  on  the  part  of  the  commonwealth, 

Sixth.  The  argument  on  the  part  of  the  respondent. 

Seventh.  The  reply  on  behalf  of  the  commonwealth. 

At  half  past  three  o’clock,  P.  M.  the  Senate  proceeded  to 
organize  themselves  as  a court  of  impeachment.  The  fol- 
lowing members  present : 

Henry  Allshouse,  William  Audenried,  Thomas  Burnside, 
Lewis  Dewart,  Steven  Duncan,  James  Dunlop,  George  Em- 
len,  Christian  Garber,  Daniel  Groves,  John  Hamilton,  Wil- 
liam G.  Hawkins,  Matthew  Henderson,  Zephaniah  Herbert, 
James  Kelton,  John  Kerlin,  Henry  King,  EliKitchin,  Jona- 
than Knight,  John  Leech,  Joel  K.  Mann,  William  M’llvain, 
Robert  Moore,  Alexander  Ogle,  Samuel  Power,  Adam 
Ritscher,  John  Ryon,  junr.  George  Schall,  John  St.  Clair, 
Moses  Sullivan,  Joel  B.  Sutherland,  Henry  Winter,  Alexan- 
per  Mahon,  President — 32. 

The  oath  prescribed  by  the  constitution,  and  in  the  form  re- 
quired by  the  resolution  of  the  Senate,  adopted  on  this  day, 
was  administered  to  the  president,  by  Mr.  Burnside, 

After  which, 

Mr.  Sutherland  asked  leave  to  be  excused  from  serving  as 
a member  of  the  court,  on  account  of  his  having  signed  the 
articles  of  impeachment,  as  speaker  of  the  house  of  Represen- 
tatives. 

Which  was  not  agreed  to. 

Mr.  King  asked  leave  to  be  excused  from  serving  as  a mem- 
her  of  the  court,  on  acc<"  ant  of  his  being  a witness  on  the  part 
of  the  commonwealth. 

Which  w as  agreed  to.  * 

Mr.  Sullivan  asked  leave  to  he  excused  from  serving  as  a 
member  of  the  court,  on  account  of  his  having  been,  at  the 
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lime  the  charges  were  preferred,  a member  of  the  house  of 

Representatives. 

On  the  question, 

Will  the  court  excuse  Mr.  Sullivan  from  serving  ? 

The  yeas  and  nays  were  required  by  Mr.  Emlen  and  Mr. 
Ogle  and  were  as  follow  : 

YEAS — '’essrs.  Burnside,  Dewart,  Duncan.  Dunlop,  Em- 
len. Henderson,  Kelton,  Kerlin,  Kitchin,  Knight.  M‘IIvain, 
Schall.  Sutherland,  Winter.  Mahon,  President 15. 

NAYS — Messrs.  Allshouse,  Audenried,  Garber,  Groves, 
Hamilton.  Hawkins,  Herbert.  Leech,  Mann,  Moore,  Ogle 
Power,  Ritschcr,  Ryon,  St.  Clair — 15. 

So  it  was  determined  in  the  negative. 

The  president  administered  the  oath  required  and  prescrib- 
ed, to  the  following  members,  viz.  Messrs.  Herbert,  Power, 
Mann,  St.  Clair,  M‘Ilvain,  Dunlop,  Moore,  Henderson,  Ha- 
milton, Winter,  Ogle,  Audenried,  Ryon,  Hawkins,  Duncan, 
Kelton,  Burnside,  Emlen,  Kitchin.  Sutherland  and  Dewart, 
who  subscribed  their  respective  names  thereto. 

And  the  affirmation,  to  Messrs.  Schall,  Garber.  Groves 
Ritscher,  Allshouse,  Leech,  Knight,  Sullivan  and  Kerlin.  * 

The  court  being  now  duly  organized  and  opened  by  procla- 
mation. 

On  motion, 

Ordered,  That  the  clerk  give  notice  to  the  house  of  Repre- 
sentatives. that  the  court  of  impeachment  for  the  trial  of  Ro- 
bert Porter,  Esq,  president  judge  of  the  courts  of  common 
pleas  for  the  third  judicial  district  of  Pennsylvania,  is  ready 
to  proceed  to  business. 

In  a few  minutes  the  managers,  viz.  Messrs.  Maclean.  Ir-  " 
Win.  Thomas,  Cunningham,  Farrel,  W.  B.  Forster  and 
M -Reynolds,  accompanied  by  the  house  of  Representatives,  in 
committee,  of  the  whole,  entered  and  took  the  seats  assigned 
them  respectively. 

The  president  ordered  Robert  Porter.  Esq,  president  judge 
of  the  courts  of  common  pleas  of  the  third  judicial  district  of 
Pennsylvania,  to  be  called;  and  on  his  appearance  at  the  bar, 
the  president  directed  John  De  Pui,  clerk  of  the  Senate,  to 
read  the  articles  of  impeachment  preferred  by  the  late  house 
of  Representatives,  in  their  own  name  and  in  the  name  of  the 
people  of  Pennsylvania,  a copy  of  which  is  as  follows  : 
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ARTICLE  S of  impeachment  exhibited  by  the  House  of  Re- 
presentatives of  the  commonwealth  of  Pennsylvania,  in  theip 
own  name  and  in  the  name  of  the  people  of  Pensylvania 
against  Robert  Porter,  Esq,  president  judge  of  the  third 
judicial  district  of  the  commonwealth  of  Pennsylvania  in 
support  of  their  impeachment  against  him  for  misdemean- 
ors in  office. 

ARTICLE  I. 

That  the  said  Robert  Porter,  being  duly  appointed  and 
commissioned  president  judge  of  the  third  judicial  district  of 
the  commonwealth  of  Pennsylvania,  composed  of  the  counties 
ot  Perk^  Northampton  and  Lehigh,  regardless  of  the  duties 
his  office,  in  violation  of  the  constitution  and  laws  of  this 
commonwealth,  and  the  sacred  rights  guaranteed  to  every 
citizen,  to  have  justice  administered  without  sale,  denial  or 
aelay,  the  said  Robert  Porter,  in  the  case  of  Jacob  W.  Seit- 
zinger  against  Henry  Zeller,  a judgment  entered  in  the  com- 

S tLPieaSa  °/  Be^S  <?n  a warrant  of  attorney,  some 

ci  editors  of  Zeller  applied  to  the  court  to  open  the  judg- 
ment and  take  defence  to  it.  It  was  agreed  by  the  counsel  of 
beitzinger,  that  the  judgment  should  be  considered  as  opened 
and  all  matters  referred  to  judge  Porter,  under  the  act  of  one 

* °^a"d  s,eve.n  hundred  atld  five;  that  judge  Porter  proceed- 
ed m the  business,  and  made  a report  reducing  the  amount 
of  the  judgment  from  eleven  hundred  dollars  to  five  hundred 
and  seventy-six  dollars  and  sixty-three  cents;  to  which  ex- 
ceptions were  filed  by  the  counsel  of  Seitzinger.  When  the 
exceptions  came  up  for  argument,  the  counsel  for  the  creditors 
ot  Zeller  moved  to  dismiss  them,  on  the  ground  of  their  not 
eing  specific  enough.  Judge  Porter,  against  the  will  of  one 
ot  the  part,es,  presided  in  the  court,  on  the  argument  of  the 
motion  to  dismiss  the  exceptions,  and  when  called  on  to  fur- 
h a statement  of  the  calculations  and  reasons  upon  which 
™npeP°ri  Wf  "If?6’  ^ e reP,ied  that  he  fiad  none  or  kept 

edtbP  pvlrtfUSed  ° §*,Ve  any  statement,  and  finally  dismiss- 
;ePtlon^,for  the  reasons  assigned  by  the  counsel  for 

the  ricri  + °fSi,  ? 111  ? W1lfully  and  corruptly  denying  a citizen 
deniafw  JUStlCe  administered  to  him  without  sale, 

ARTICLE  II. 

vvbilefnM-  Sa‘d  R°bert  Porter’  president  judge  as  aforesaid, 

abn .It  ° veS  a C0U/,'t  ln  A1Ient°wn,  in  the  county  of  Lehigh, 
about  the  year  one  thousand  eight  hundred  and  eighteen,  the 
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said  judge  Porter  ordered  a constable  to  bring  into  court 
Abraham  Beidleman  and  John  Young,  innkeepers  of  the  said 
town ; that  the  said  judge  Porter,  sitting  on  the  bench  in 
court,  did  reprimand  and  insult  the  said  Beidleman  and  Young, 
and  accused  them  of  suffering  gaming  in  their  houses  and 
keeping  disorderly  houses,  and  threatened  if  they  did  so  again, 
he  would  take  aw  ay  their  licenses  and  punish  them  severely, 
or  words  to  that  effect ; and  said  further  to  them,  “ Go  home, 
you  villains;  and  mind  your  business,”  or  words  to  that  ef- 
fect. And  also,  that  during  the  sitting  of  the  court  in  Lehigh 
county,  in  May,  one  thousand  eight  hundred  and  twenty-four, 
judge  Porter  sent  a constable  for  George  Haberacker,  of  Al-  . 
lentown,  innkeeper,  and  in  open  court,  from  the  bench  re- 
primanded and  insulted  the  said  Haberacker,  by  telling  him 
that  he  understood  that  he,  the  said  Haberacker,  had  suffered 
gambling  in  his  house,  and  if  ever  he  did  so  again,  he  would 
punish  him  severely  for  it,  and  called  his  attention  to  a rule 
of  court  on  the  subject  of  licensed  innkeepers  permitting  gam- 
ing in  their  houses,  and  then  told  the  said  Haberacker  to  walk 
off  and  mind  his  business — although  there  w as  no  oath,  pre- 
sentment or  charge  whatsoever  against  either  of  the  said  per-  i 
sons.  By  which  outrageous,  tyrannical  and  unlawful  con-  ! 
duct,  the  personal  liberty  and  constitutional  rights  of  the  said 
Beidleman,  Young  and  Haberacker,  were  violated,  the  cha- 
racter of  the  court  degraded  and  the  authority  of  the  laws 
brought  into  contempt. 

ARTICLE  III. 

That  the  said  Robert  Porter,  president  judge  as  aforesaid, 
in  a case  where  a certain  Mary  Waltz,  alias  Mary  Everhart, 
was  bound  ov  $r  before  Jacob  Weygandt,  jr.  a justice  of  the 
peace  of  Northampton  county,  on  a charge  of  larceny,  en- 
deavoured to  prevail  upon  Jacob  Reese,  jr.  the  prosecutor, 
to  withdraw  his  prosecution,  and  wished  him  to  sign  an  in- 
strument of  writing  certifying  that  the  defendant  was  not 
guilty,  and  that  it  was  not  larceny  but  trespass;  that  the 
said  Jacob  Reese,  jr.  refused,  and  insisted  that  she  was  guilty, 
and  that  it  had  been  proved  before  the  justice.  Judge  Porter 
then  accompanied  Reese  to  the  office  of  justice  Weygandt,  and 
told  the  justice  he  wished  the  case  of  Mary  Waltz  disposed 
of  in  some  way  without  a return  to  court,  and  proposed  to 
make  it  a case  of  trespass  ; the  justice  replied,  that  he  judge 
Porter  knew  that  he  could  not  avoid  returning  the  recogni- 
zance to  court;  nor  could  he  sanction  the  making  up  of  such 
a case,  that  he  had  no  objection  to  their  settling  the  case  in 
court,  and  that  he  would  return  the  recognizance,  which  he 
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dill,  and  the  defendant  was  tried  and  convicted  in  fhe  CotlH 
where  judge  Porter  presided.  Thus  unlawfully  attempting  to 
suppress  and  compound  a felony,  to  screen  the  guilty  from 
punishment,  by  endeavouring  to  induce  a judicial  officer  to 
violate  his  duty,  and  thereby  commit  a misdemeanor  in  office^ 
in  contempt  of  the  laws,  and  against  the  peace  and  dignity  of 
the  commonwealth  of  Pennsylvania. 

ARTICLE  IV. 

That  the  sa!d  Robert  Porter,  president  judge  as  aforesaid, 
in  the  case  of  the  commonwealth  vs.  John  Mills,  on  a charge 
of  larceny,  for  stealing  a bond  or  single  bill,  tried  before  the 
said  judge  Porter,  at  a court  of  quarter  sessions,  in  and  for 
the  county  of  Northampton,  at  the  January  term  one  thousand 
eight  hundred  and  nineteen,  after  the  evidence  had  been  gone 
through  on  both  sides,  judge  Porter  urged  the  parties  to  com- 
promise and  settle  the  business,  to  which  they  agreed,  and  a 
bond  was  drawn  up  in  court  and  signed  by  the  prisoner  Mills, 
with  two  sureties,  for  one  hundred  and  sixty  or  seventy  dol- 
lars, and  delivered  it  to  George  Levers,  the  prosecutor,  being 
the  amount  of  his  claim  against  Mills  ; and  the  said  judge 
Porter  then  directed  the  jury  to  acquit  the  prisoner,  which 
they  accordingly  did— thus  wilfully  and  unlawfully  permit- 
ting a prisoner  under  a charge  of  larceny  to  purchase  his  ac- 
quittal, by  executing  a bond  in  open  court,  and  delivering  it 
to  a prosecutor,  in  violation  of  the  constitutional  right  of  every 
citizen  to  have  justice  administered  according  to  law,  and 
against  the  peace  and  dignity  of  the  commonwealth  of  Penn- 
sylvania. 

ARTICLE  V. 

That  the  said  Robert  Porter,  president  judge  aforesaid,  in 
a case  of  Wannemacher  vs.  Seckler,  which  was  an  action  of 
trespass,  assault  and  battery,  tried  before  the  said  judge  Por- 
ter, at  a court  of  common  pleas,  held  in  and  for  the  county  of 
Lehigh,  the  said  judge  Porter  charged  the  jury  in  favor  of  the 
plaintiff,  the  jury  brought  in  a verdict  for  the  defendant;  that 
he  judge  Porter,  refused  to  receive  the  verdict,  and  told  the 
jury  that  the  plaintiff  was  entitled  to  a vebdict  by  law,  or 
words  to  that  effect ; that  Henry  King,  the  counsel  for  the 
defendant,  told  the  jury  that  they  had  a right  to  persist  in 
their  verdict,  if  they  thought  proper.  Judge  Porter  mani- 
fested strong  symptoms  of  passion,  and  told  the  said  counsel, 
in  presence  ot  the  jury,  and  with  a loud  voice,  that  he  ihe 
said  counsel  was  endeavouring  to  make  the  jurv  perjure 
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themselves,  or  words  to  that  effect;  intending  thereby  to  in- 
timidate and  insult  the  said  jury,  by  charging  them  with  per- 
jury in  the  verdict  they  had  agreed  on  ; that  lie  the  said  judge 
Porter,  did  require  the  jury  to  go  out  again  and  reconsider 
their  verdict ; that  they  did  so,  and  again  returned  with  the 
same  verdict ; he  judge  Porter,  immediately  upon  its  being 
recorded,  did  order  the  verdict  to  be  set  aside,  and  directed 
a new  trial,  without  motion  or  application  being  made  by  any 
person.  By  all  which  improper,  unlawful  and  injurious  con- 
duct, did  obstruct  the  administration  of  justice,  infringe  the 
constitutional  right  of  trial  by  jury,  insult  a co-ordinate 
branch  of  the  court,  in  the  proper  discharge  of  their  duty, 
evincing  disgraceful  passions  and  partialities,  thereby  deny- 
ing justice  and  bringing  the  administration  of  it  into  con- 
tempt. 

ARTICLE  VI. 

That  in  the  case  of  James  Haysrs.  Hugh  Bellas,  Novem- 
ber term,  one  thousand  eight  hundred  and  fifteen,  number 
twenty-three,  tried  in  Northampton  county,  at  the  April 
term,  one  thousand  eight  hundred  and  eighteen,  before  the 
said  Judge  Porter,  exceptions  were  taken  to  testimony  re- 
ceived, and  likewise  to  the  opinion  of  the  court  delivered  by 
Judge  Porter,  upon  which  the  cause  was  finally  carried  by 
writ  of  error  to  the  supreme  court ; that  in  the  mean  time,  be- 
fore the  record  of  the  proceedings  in  the  case  was  taken  from 
the  court  below.  Judge  Porter  altered  and  falsified  said  re- 
cord in  two  particulars,  to  wit : after  his  opinion  was  signed 
and  filed  according  to  law.  he,  Judge  Porter,  added  by  inter- 
lineation, as  appears  by  said  record,  the  following  words  : 
“a  man  may,  if  he  pleases,  buy  an  imperfect  right,  and  if  he 
is  not  imposed  upon,  but  buys  witli  the  knowledge  of  the  im- 
perfections, he  shall,  in  law,  be  held  to  the  performance  of 
his  contract.”  And  likewise,  upon  one  of  the  bills  of  excep- 
tions in  the  above  named  case,  as  appears  by  the  record,  he 
Judge  Porter  wrote  along  the  margin,  the  following  words  : 
“and  the  same  papers  were  objected  to  for  want  of  proof  of 
the  hand  writing  of  the  said  Henry  L.  Clark,  and  for  other 
causes,  but  it  was  finally  and  mutually  agreed  that  the  whole 
correspondence  between  the  parties  should  be  given  in  evi- 
dence, and  that  the  third  exception  before  mentioned  be  there- 
fore withdrawn,  and  the  last  mentioned  papers  were  read  in 
evidence  accordingly,”  which  interpolation  was  untrue,  un- 
authorised and  unwarrantable  ; thus  wilfully  and  illegally, 
obstructing  and  violating  the  legal  rights  of  the  parties. 
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ARTICLE  VII. 


That  the  said  Robert  Porter,  president  judge  as  aforesaid, 
disregarding  the  duties  of  his  office,  and  the  positive  provisions 
of  the  twenty-fifth  section  of  the  act,  entitled  “An  act  to  alter 
the  judiciary  system  of  this  commonwealth,”  passed  thetwen- 
ty-foux*th  of  February,  one  thousand  eight  hundred  and  six,  by 
refusing  or  neglecting  to  reduce  his  opinions  to  writing,  in 
the  cdses  of  Elizabeth  Swenk,  widow  of  Mathias  Swenk,  vs. 
Daniel  Ebert. 

Same  vs.  same.  Appeals  from  the  judgment  of  a justice  of 
the  peace  to  the  court  of  common  pleas  of  Northampton 
county. 

Also,  in  the  cases  of 

Grim  and  Helfrick  vs.  Seip’s  administrators. 

Same  vs.  same,  in  the  court  of  common  pleas  of  Lehigh 
county,  though  required  so  to  do,  contrary  to  the  provisions 
of  said  act,  and  the  legal  rights  of  the  parties. 

ARTICLE  VIII. 

That,  that  the  said  Robert  Porter,  president  judge  as  afore- 
said, in  the  matter  of  the  appeal  of  James  Greenleaf,  from 
the  assessment  of  the  supervisors  of  the  public  roads  and 
highways  of  the  township  of  Northampton,  in  the  county  of 
Lehigh,  determined  at  a general  court  of  quarter  sessions, 
of  the  peace  held  in  and  for  the  said  county,  at  the  September 
session,  one  thousand  eight  hundred  and  twenty  four,  unlaw- 
fully altered  the  valuation  on  which  the  assessment  of  the  said 
road  tax  for  the  year  one  thousand  eight  hundred  and  twenty- 
three,  on  the  appellant’s  property  in  said  township  was  made, 
& whicli  had  been  taken  from  the  last  return  of  taxable  proper- 
ty, made  in  the  township  for  the  last  county  tax  and  in  confor- 
mity with  the  provisions  of  the  law — -and  in  accepting  an 
assessment  made  by  the  appellant  himself,  and  reduced  cer- 
tain lots  from  one  hundred  and  fifty  dollars  each  to  seventy 
five,  and  the  total  valuation  of  the  appellant’s  property  in  the 
township  of  Northampton,  from  forty-six  thousand  five  hun- 
dred and  eighteen  dollars,  to  twenty-four  thousand  one  hun- 
dred and  thirty-five  dollars;  thus  reducing  the  appellant’s 
road  tax  from  two  hundred  and  twenty-three  dollars  and 
twenty  cents  to  one  hundred  and  fifteen  dollars  and  eighty 
cents.  By  all  of  which  unlawful  proceedings,  the  just  rights 
oi  the  inhabitants  of  the  said  township  have  been  unlawfully 
and  wilfully  disregarded;  and  the  provisions  of  the  acts  of 
assembly,  in  such  cases  made  and  provided,  disregarded. 
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' ARTICLE  IX. 

That  the  said  Robert  Porter,  president  judge  as  aforesaid, 
at  a court  held  in  Northampton  county,  did  threaten,  intimi- 
date and  insult,  in  open  court,  on  the  bench,  John  Cooper, 
Esq,  one  of  the  judges  of  the  court  of  common  pleas  of  North- 
ampton county,  duly  appointed  and  commissioned,  to  wit  : — 
Two  boys  of  the  names  of  Smith,  sentenced  by  the  court  of 
quarter  sessions  of  Northampton  county,  to  give  surety  to 
keep  the  peace,  and  also  to  pay  the  costs,  were  imprisoned 
until  the  sentence  should  he  complied  with.  Some  few  days 
pfter,  judge  Cooper  was  informed  that  he  was  wanted  in  court; 
he  immediately  went,  and  found  judge  Porter  alone  on  the 
bench,  who  stated  to  judge  Cooper,  that  one  of  the  boys  was 
sick,  and  said  they  had  better  discharge  both  of  them,  and  di- 
rect the  county  to  pay  the  costs.  The  boys  were  both  in 
court,  and  judge  Cooper  expressing  some  doubts  as  to  the 
sickness  of  the  boy,  and  his  dissent  to  liberating  both  of  them 
on  that  account,  judge  Porter  got  into  a violent  passion,  and 
in  a loud  voice  with  a violent  and  rude  manner,  in  the  pres- 
ence of  a number  of  persons  in  court,  said  to  judge  Cooper, 
“If  the  boy  dies  in  Jail,  his  blood  he  on  your  head,”  which 
expressions,  with  other  rudeness  and  violence  then  exhibited 
by  Judge  Porter,  caused  Judge  Cooper  to  leave  the  bench. 
Thus  illegally  and  unconstitutionally  usurping  an  authority 
not  delegated  by  the  constitution  and  laws;  by  endeavouring 
by  coercion  and  threats  to  deprive  the  said  Judge  Cooper 
from  exercising  his  right  as  a Judge  of  the  said  court,  there- 
by corruptly  abusing  and  degrading  the  high  office  of  presi- 
dent and  Judge, 

ARTICLE  X. 

That  the  said  Robert  Porter,  president  Judge  aforesaid, 
in  the  case  of  Witchell  vs  German,  an  action  of  ejectment  tried 
before  the  said  Robert  Porter  and  John  Cooper,  in  the  com- 
mon pleas  of  Northampton  county,  the  said  Judge  Porter 
charged  the  Jury  in  favour  of  the  defendant,  the  Jury  found 
a verdict  for  the  plaintiff.  A motion  was  made  for  a new 
trial;  Judge  Cooper  told  Judge  Porter  that  the  verdict  was  ac- 
cording to  the  evidence,  and  that  he  approved  of  it;  and  suppos- 
ing it  a clear  case  of  right,  he  >vas  not  willing  to  disturb  the 
verdict.  Judge  Porter  struck  his  fist  on  the  desk,  in  a vio- 
lent manner,  and  with  great  displeasure  said,  if  ever  there  was 
a case  w here  a new  trial  ought  to  be  granted,  this  was  the  case, 
and  in  a great  hurry  and  anger  sent  for  Judge  Wagner;  Judge 
Wagener  soon  came  to  the  court,  and  appeared  disposed 


not  to  interfere,  as  he  had  not  heard  the  case:  Judge  Porter 
exhibited  great  violence  and  talked  loudly,  with  great  gesticu- 
lation and  anger;  the  counsel  on  both  sides  addressed  the 
court  in  a rapid  manner,  and  there  was  great  confusion  and 
disorder  in  the  court;  Judge  Wagner  finally  said  if  he  must 
decide,  he  would  agree  with  the  president,  and  a rule  to 
j shew  cause  was  finally  granted. 

Also,  in  another  instance,  while  the  trial  list  was  before 
the  court,  the  jury  unemployed,  judge  Cooper  invited  the  at- 
tention of  judge  Porter  to  the  trial  list.  Judge  Porter  turned 
round  in  a violent  and  exceedingly  rude  manner,  and  said  “ he 
would  thank  him  for  less  of  his  dictation;  judge  Cooper  replied 
he  did  not  intend  any  thing  like  dictation,  when  judge  Porter 
rose  from  his  seat  in  a great  passion,  and  rapidly  went  out 
of  the  court  house,  and  left  judge  Cooper  alone  on  the  bench. 
Thus  illegally  and  unconstitutionally,  usurping  an  authority 
not  delegated  ; endeav  ouring  by  violence  and  passion,  to  pre- 
vent the  said  judge  Cooper  from  exercising  his  legal  and  con- 
stitutional rights  as  a judge  of  the  said  court,  exhibiting  un- 
becoming passions  and  prejudice  on  the  bench,  and  thereby 
degrading  the  high  ofiice  of  president  and  judge,  and  bring*- 
ing  the  court  and  the  laws  into  contempt. 

ARTICLE  XI. 

That  the  said  Robert  Porter,  president  judge  as  aforesaid, 
in  the  case  of  Reese  vs.  Sickman,  tried  in  the  court  of  com- 
mon pleas  of  Northampton  county,  during  the  argument  of 
the  counsel,  the  said  judge  Porter  stood  at  some  distance  from 
his  seat ; and  immediately  at  the  close  of  the  argument,  he 
the  said  judge  Porter,  returned  to  his  seat  and  commenced 
charging  the  jury.  The  said  judge  Cooper  made  several  ef- 
forts to  speak  with  judge  Porter,  but  his  conduct  was  so 
abashing  and  his  movements  so  rapid,  that  he  the  said  judge 
Cooper  was  prevented  from  expressing  his  opinion  to,  or  con- 
sulting with  the  said  judge  Porter ; that  the  charge  of  the 
said  judge  Porter,  to  the  jury  was  against  the  opinion  of 
Judge  Cooper,  and  when  he  had  finished  his  charge,  the  said 
Judge  Cooper  was  about  addressing  the  jury,  and  had  pro- 
ceeded to  say,  “ that  he  was  of  a diffei'ent  opinion,”  when  the 
said  Judge  Porter  turned  round  to  him,  and  with  an  angry 
countenance  and  loud  voice,  said  “it  is  the  opinion  of  the 
court,  sir;”  and  thereby  prevented  the  said  Judge  Cooper 
from  proceeding  in  his  address  to  the  jury  ; thus  illegally 
and  unconstitutionally  did  stop,  threaten  and  prevent  the  said 
Judge  Cooper  from  addressing  a jury,  as  of  right  he  might 
do ; abusing  and  attempting  to  degrade  the  high  offices  of  prc- 
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sident  and  Judge  as  aforesaid,  to  the  denial  and  prevention 
of  public  right,  and  due  administration  of  justice,  and  to 
the  evil  example  of  all  others  in  like  case  offending,  and 
against  the  peace  and  dignity  of  the  commonwealth  of  Penn- 
sylvania. 

ARTICLE  XII. 

That  t}ie  said  Robert  Porter,  president  judge  as  aforesaid, 
has  on  frequent  occasions  treated  the  said  judge  Cooper  in  a 
rude,  insolent  and  contemptuous  manner,  while  holding  the 
courts  in  Northampton  county,  by  neglecting  and  refusing  to 
consult  him  ; by  paying  no  regard  to  his  opinion ; and  when 
papers  were  handed  to  the  court,  which  it  was  necessary  for 
the  said  judges  to  sign  or  examine,  he  the  said  judge  Porter, 
would  either  throw  or  push  such  paper  towards  judge  Cooper 
in  a rude,  insolent  and  contemptuous  manner.  Thus  by  his 
violent,  wilful  and  arbitrary  conduct,  obstructing  the  due  ad- 
ministration of  justice;  usurping  and  exercising  an  authority 
not  delegated  to  him  ; attempting  to  degrade  one  of  the  judges 
of  the  court,  in  which  he  the  said  Robert  Porter  presides,  and 
thereby  degrading  the  court  of  justice,  and  bringing  the  law 
into  contempt,  in  violation  of  the  constitution  and  against  the 
peace  and  dignity  of  the  commonwealth. 

And  the  said  house  of  Representatives,  by  protestation,  sav- 
ing to  themselves  the  liberty  of  exhibiting  at  any  time  here- 
after, any  other  accusation  or  impeachment  against  the  said 
Robert  Porter,  president  judge  aforesaid,  and  also  of  replying 
to  the  answers  which  he  the  said  Robert  Porter  shall  make 
unto  the  said  articles,  or  to  any  or  either  of  them,  and  of  offer- 
ing proof  of  the  said  premises,  or  of  any  of  them,  or  of  any 
other  accusation  or  impeachment,  which  shall  or  may  be  ex- 
hibited by  them,  as  the  case  shall  require,  do  demand  that  the 
said  Robert  Porter,  president  as  aforesaid,  may  be  put  to  an- 
swer all  and  every  of  the  premises,  and  that  such  proceedings 
examination,  trial  and  judgment,  may  be  against  and  upon 
him  had,  as  are  agreeable  to  the  constitution  and  laws  of  this 
commonwealth,  and  the  said  house  of  Representatives  are  rea- 
dy to  offer  proof  of  the  premises,  at  such  time  as  the  senate  of 
the  said  commonwealth  of  Pennsylvania  shall  appoint. 

JOEL  B.  SUTHERLAND,  Speaker 
of  the  House  of  Representatives . 

The  president  then  enquired  of  Robert  Porter,  Esq.  what 
answer  if  any,  he  had  to  make  in  his  behalf,  to  the  articles  of 
impeachment,  preferred  against  him. 

The  respondent  thereupon  desired  that  his  answers  might 
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be  read  by  bis  brother,  James  M.  Porter,  Esq.  and  they  were 
accordingly  read  by  him,  as  follows  : 

The  respondent  in  his  proper  person  comes  here  into  court, 
and  protesting  that  there  is  no  crime  or  misdemeanor  laid  to 
his  charge,  or  particularly  set  forth  in  the  said  articles  of  im- 
peachment, or  any  of  them,  to  which  ho  is  or  ought  to  be 
bound  by  law  to  answer,  and  saving  and  reserving  to  himself 
now  and  at  all  times  hereafter,  all  and  every  benefit  and  ad- 
vantage of  exception  to  the  said  articles  and  every  of  them,  for 
the  insufficiency  thereof,  and  the  defects  and  imperfections, 
both  as  to  matter  of  form  and  matter  of  substance,  therein  ap 
pearing  in  point  of  law  or  otherwise;  and  protesing  that  he 
ought  not  to  be  injured  by  any  expressions,  or  terms,  or  want 
of  form  in  these  his  answers;  he  begs  leave  to  submit  in  detail 
the  follo  wing  facts  and  observations,  by  way  of  answer  to  the 
said  articles  of  impeachment. 

The  respondent  begs  leave  to  premise  that  it  behoves  him 
for  the  legal  justification  of  his  conduct,  and  for  the  vindica- 
tion of  lus  character,  which  to  him  is  particularly  dear,  to 
meet  each  charge  with  as  full  and  particular  an  answer,  as  the 
circumstances  of  his  case  will  admit. 

The  charges  which  have  been  preferred  against  him,  are 
grounded  upon  exparte  evidence;  they  have  for  months  been 
spread  before  the  public;  and  he  deems  it  but  right,  that  the 
facts  and  circumstances  of  each  case  referred  to,  should  he  ful- 
ly detailed,  as  well  to  correct  the  false  impression  which  the 
exhibition  of  the  articles  of  impeachment  was  calculated  to 
make,  as  to  apprize  this  honorable  court  of  the  course  and  na 
ture  of  his  defence,  so  that  his  judges  having  the  whole  ground 
of  his  defence  before  them,  will  be  enabled  to  understand,  and 
apply  the  testimony  and  the  arguments. 

The  facts  on  which  the  impeachment  is  said  to  rest  are  va- 
rious,  embracing  a period  of  nearly  eight  years  of  the  respon- 
dent  s official  conduct  in  three  of  the  counties,  which  have  at 
different  times  composed  the  judicial  district,  in  which  it  has 
been  Ins  lot  to  preside.  These  facts  are  numerous,  many  of 
: them  of  such  a nature  as  to  depend,  for  their  criminality  or  in- 
nocence, on  minute  circumstances  or  slight  shades  of  differ- 
ence. and  often  on  the  different  manner  in  which  the  same  cir- 
cumstances may  have  affected  different  auditors  and  specta- 
tors, all  equally  disposed  to  tell  the  truth.  Where,  however, 
the  minds  of  the  witnesses  may  be  so  prejudiced,  or  their  views 
and  feelings  at  the  times  or  since,  may  have  been  such  as  to 
cause  them  to  imbibe  improper  ideas,  and  to  give  a criminal 
aspect  to  that  which  was  innocent  in  itself,  your  respondent 
enters  the  lists  with  a vast  preponderance  against  him,  for  it 
can  scarcely  be  expected,  that  his  own  recollection  at  this 
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distant  day  will  furnish  him  with  all  the  minutise  of  facts  and 
circumstances,  which  may  have  made  little  impression  at  the 
time,  or  that  he  can  obtain  witnesses,  who  watched  all  the 
transactions  of  the  court  with  so  much  particularity,  as  now 
to  give  in  detail  so  many  of  its  transactions  for  nearly  eight 
years  past. 

ARTICLE  I. 

The  first  article  relates  to  the  circumstances  attending  the 
submission  of  the  case  of  Jacob  W.  Seitzinger  vs.  Henry  ZeR 
Jer  to  the  respondent  as  a referee,  and  the  subsequent  dismis- 
sion of  the  exceptions  filed  to  his  report. 

The  circumstances  attending  upon  that  case,  are  so  differ- 
ent in  point  of  fact  from  those  stated  in  the  article  of  accusa- 
tion and  impeachment,  as  to  require  the  following  correct  de- 
tail. 

Upon  the  12th  day  of  July,  eighteen  hundred  and  twenty- 
three,  a judgment  was  entered  in  the  court  of  common  pleas 
of  Berks  county,  at  the  suit  of  Jacob  W.  Seitzinger  vs.  Henry 
Zeller,  upon  a bond  and  warrant  of  attorney  to  confess  judg- 
ment, of  the  same  date,  in  the  penalty  of  g>2,200,  conditioned 
for  the  payment,  by  the  defendant  to  the  plaintiff  of  gl,i00 
on  demand,  with  interest.  Upon  the  same  day  the  plaintiff 
issued  a writ  of  fieri  facias  upon  the  said  judgment,  return- 
able to  August  term,  1823,  upon  which  the  sheriff  levied  and 
sold  the  personal  property  of  the  defendant.  Upon  the  11th 
day  of  August,  1823,  the  creditors  of  Henry  Zeller,  upon  the 
allegation  that  the  said  judgment  was  fraudulently  and  col- 
lusively  obtained,  for  a much  larger  sum  than  was  due,  ap- 
plied to  be  let  into  a defence,  to  which  the  plaintiff  and  his 
counsel  assented,  the  judgment,  execution  and  levy,  remain- 
ing as  a security.  Both  parties  professed  to  be  desirous  of  a 
speedy  determination  of  the  matter,  and  consented  to  a re- 
ference, but  there  was  difficulty  in  agreeing  upon  referees. 
At  length  the  counsel  of  the  plaintiff  proposed  to  refer  the 
matter  to  this  respondent,  to  which  the  counsel  for  the  credi- 
tors of  the  defendant  assented.  This  respondent  perceiving 
the  difficulty  in  fixing  upon  referees,  and  being  ever  willing 
to  oblige  his  fellow  citizens,  and  believing  that  there  would 
be  no  impropriety  in  his  acting  as  a referee,  was  after  some 
solicitation  induced  to  serve.  The  case  was  thereupon  refer- 
red to  the  respondent,  under  the  act  of  1705,  and  he  spent 
several  days  during  the  vacation,  in  hearing  the  evidence  and 
arguments  of  counsel,  without  fee  or  reward.  The  evidence 
was  very  contradictory  ; after  full  deliberation  the  respond- 
ent found  that  the  amount  due  to  the  plaintiff,  was  only 
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S5f6  G3,  and  in  forming  that  opinion,  he  relied  on  the  testis 
mony  of  major  Daniel  Graeflf,  in  connection  with  other  evi- 
dence. The  report  was  filed  upon  the  15th  day  of  November* 
1823,  and  upon  the  17th  day  of  the  same  month,  the  plaintiff 
filed  exceptions  to  the  report.  After  they  had  been  filed* 
William  Witman,  jr.  Esquire,  one  of  the  associate  judges  of 
the  court,  mentioned  to  the  respondent  that  he  could  not  sit 
upon  the  argument  of  the  case,  as  his  son-in-law,  Daniel  Hs 
Otto,  was  one  of  the  creditors  of  Henry  Zeller;  accordingly* 
when  it  was  called  up  for  argument,  judge  Witman  withdrew 
from  the  bench.  Jacob  Schneider,  Esq.  the  other  associate 
judge,  could  not  hold  the  court  alone,  and  this  respondent  had 
to  remain  on  the  bench  to  constitute  a court;  and  he  solemnly 
declares  that  he  did  not  hear  any  objection  to  his  sitting,  and 
was  not  aware  of  any  such  objection.  This  respondent  recol- 
lects, that  Marks  John  Biddle,  Esquire,  one  of  the  counsel 
for  the  plaintiff,  about  the  commencement  of  the  argument 
asked  him  for  his  calculation;  the  respondent  replied  that  lie 
had  not  kept  it,  but  was  willing  to  explain  thegrounds  of  his 
report.  This  respondent  had  not  stated  an  account,  but  had 
made  calculations  upon  a piece  of  paper  which  be  had  not  pre- 
served. He  had  reported  the  full  amount  due  to  the  plaintiff, 
as  he  then  believed,  and  still  believes.  During  the  argument, 
judge  Witman  returned  to  the  bench,  but  why  he  did  so,  was 
not  communicated  to  this  respondent  at  the  time.  In  fact, 
this  respondent  did  not  know  the  cause  until  several  weeks 
after  the  final  decision  of  the  case;  when  judge  Witman  in- 
formed this  respondent  that  the  counsel  of  Jacob  W.  Seitzing- 
er,  the  plaintiff,  had  requested  him  to  resume  his  seat  and 
take  part  in  the  decision. 

The  court  finally  dismissed  the  exceptions  for  want  of  suf- 
ficient particularity  in  specifying  the  alleged  error  in  the  re- 
j port;  the  reasons  for  the  opinion  of  the  court  were  reduced  to 
| writing,  at  the  request  of  the  plaintiff’s  counsel,  and  signed  by 
all  the  Judges  of  the  court  and  are  now  subject  to  the  revision 
of  the  supreme  court  of  Pennsylvania. 

And  the  said  Robert  Porter,  for  plea  to  the  said  first  article 
of  accusation  and  impeachment,  saith  that  he  is  not  guilty  of 
the  misdemeanor  in  the  said  article  alleged  in  manner  and 
form,  as  it  is  therein  alleged  against  him. 

ARTICLE  II. 

The  second  article  of  impeachment  charges  the  respondent 
i with  alleged  tyranny  and  oppression,  and  the  use  of  indecor- 
ous language  towards  Abraham  Bidleman  and  John  Young, 
two  tavernkeepers  of  the  borough  of  Northampton,  about  the 
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year  one  thousand  eight  hundred  and  eighteen,  and  with  sim- 
ilar tyranny  and  oppression  in  regard  to  George  Habcracker, 
another  tavernkeeper  of  the  said  borough,  at  May  session, 
1824,  whereby  “the  personal  liberty  and  constitutional  rights 
of  the  said  Bidleman,  Young  and  Haberacker,  were  violated, 
the  character  of  the  court  degraded,  and  the  authority  of  the 
laws  brought  into  contempt.” 

The  respondent  recollects  that  many  years  since,  it  was  a 
constant  source  of  complaint  among  the  moral  part  of  the 
community  in  Allentown  or  Northampton,  that  the  vice  of 
gambling  prevailed  to  an  alarming  extent;  that  the  fact  of  its 
prevalence  was  one  of  general  public  notoriety:  that  helpless 
families  were  suffering  for  want,  while  those,  who  should  and 
ought  to  have  prov  ided  for  them,  w ere  spending  their  time  and 
their  money  at  the  glambling  table,  in  houses  licensed  by  the 
court  as  taverns.  These  general  complaints  were  often  heard 
and  reached  the  ears  of  the  respondent  and  his  associates, 
judges  of  the  courts  of  Lehigh  county;  and  upon  one  occasion 
the  late  judge  Hartzel,  who  is  now  deceased,  stated  to  the  res- 
pondent while  on  the  bench  at  Allentown  or  Northampton, 
that  information  had  been  given  to  him,  that  Abraham  Bidle- 
man  and  John  l^oung,  two  of  the  tavernkeepers  of  the  bo- 
rough had  the  evening  before,  openly  suffered  gambling  in 
their  houses.  Upon  consultation,  it  was  believed  by  the  res- 
pondent and  judge  Hartzel,  (respondent  rather  thinks  the 
other  associate,  judge  Fogle,  was  not  on  the  bench)  that  a 
lecture  in  open  court  would  have  a better  effect  in  preventing 
a repetition  of  the  offence,  than  a prosecution  and  conviction 
under  the  act  of  assembly.  Under  this  view'  of  the  subject, 
one  of  the  officers  attendant  on  the  court,  was  directed  to  go  to 
the  houses  of  Abraham  Bidleman  and  John  Young,  and  desire 
them  to  come  to  court.  In  pursuance  of  this  notice,  they 
voluntarily  appeared  before  the  court,  and  the  respondent 
then,  as  the  organ  of  the  court,  stated  to  them  the  complaint 
that  had  been  made;  they  did  not  attempt  to  deny  the  charg- 
es, but  admitting  that  they  had  offended,  endeavored  to  pal- 
liate and  excuse  their  conduct.  The  respondent  then  stated 
to  them,  that  their  conduct  w as  a violation  of  law  and  moral- 
ity; that  they  had  been  licensed  by  the  court  to  keep  houses  of 
public  entertainment,  and  not  sinks  for  the  corruption  of 
public  morals;  that  the  court  were  disposed  to  look  over 
the  offence,  which  they  had  then  committed,  if  their  future 
conduct  gave  no  cause  for  complaint;  but  that  if  they  did  not 
desist  from  tolerating  and  encouraging  gaming,  the  conse- 
quence w ould  be  prosecution  and  punishment  by  fine  and  the 
forfeiture  of  their  licences;  a\  d advised  them  to  pursue  the 
legitimate  purposes  of  their  occupations  to  gain  a livelihood 
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by  honest  industry  and  not  by  the  violation  of  the  law,  or  in 
language  of  that  purport.  The  respondent  does  most  une- 
quivocally deny  that  he  used  the  word  “ villains”  in  any 
part  of  his  address  to  the  said  Young  and  Beidleman,  or  that 
his  language  or  manner  was  either  indecorous  or  improper. 

For  some  time  this  lecture  produced  the  desired  effect.  The 
court  heard  no  more  complaints  for  some  years  ; hut  in  the 
years  1822,  1823,  and  1824,  the  practice  had  again  become 
so  prevalent,  as  not  only  to  be  a subject  of  general  complaint 
among  the  reflecting  part  of  the  community,  but  also  to  be  a 
disgrace  to  the  borough,  and  a reflection  on  the  laws  of  the 
county  ; still  no  person  was  willing  to  encounter  the  animo* 
sity  of  the  persons  engaged  in  this  practice,  by  being  the  in- 
strument of  a prosecution  against  them,  and  the  court  were 
again  compelled  to  interfere,  and  for  that  purpose,  and  with 
the  sole  view  of  enforcing  the  laws  against  gambling,  at  the 
May  sessions,  1824,  of  the  court  in  Lehigh  county,  the  court 
adopted  the  following  rule,  and  directed  the  clerk  to  endorse 
it  on  each  license  issued. 

Notice  to  Tavern-keepers. 

The  judges  of  the  court  of  quarter  sessions,  in  and  for  the 
county  of  Lehigh,  have  determined  not  to  renew  at  the  May 
sessions  next,  the  license  of  any  tavern-keeper  in  the  said 
county,  who  permits  or  suffers  gambling  of  any  description, 
or  other  disorder,  and  in  the  mean  time  to  enforce  the  acts  of 
assembly  made  for  the  punishment  of  such  offences. 

By  order  of  the  court, 

FREDERICK  HYNEMAN,  Clerk* 

That  George  Haberacker,  who  was  at  the  same  sessions 
licensed  to  keep  a house  of  public  entertainment  in  the  bo- 
rough of  Northampton,  was,  as  the  respondent  understood, 
present  in  the  court  house  when  the  above  rule  was  adopted 
and  publicly  read  ; that  immediately  after  the  same  was  read, 
he,  Haberacker,  walked  up  to  the  desk  of  the  clerk,  and  asked 
him  to  read  the  order  to  him  again,  so  that  he  might  under- 
stand it,  which  Mr.  Hyneman,  the  clerk,  did.  And  then  Mr, 
Haberacker  remarked  to  Mr.  Hyneman,  “You  need  not  put 
that  on  my  license,  I am  fully  acquainted  with  it,”  or  words 
to  that  effect.  The  order  was,  however,  printed  on  all  the 
licenses  issued.  Some  time  in  the  course  of  the  following 
week,  the  respondent  was  informed,  that  George  Haberacker 
had  suffered  gambling  in  his  house  nearly  the  whole  night 
previous,  and  that  a young  man,  a stranger  from  Philadel- 
phia, had  lost  all  his  money  there  at  play.  That  upon  this 
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information,  when  the  court  met  in  the  afternoon,  the  re- 
spondent, satisfied  in  his  own  mind,  that  something  should 
be  done  to  stop  the  practice  of  gambling,  which  was  then 
openly  prevailing  to  a very  great  extent,  sent  a messenger  to 
tell  Mr.  Haberackcr  that  the  court  wished  to  see  him.  The 
messenger,  who  was  one  of  the  attending  constables,  went, 
and  in  a few  minutes  returned — stating  that  Mr.  Haberackcr 
would  be  in  court  in  a short  time.  Mr.  Haberacker  came  in 
shortly  afterwards,  and  w as  called  up  by  the  side  of  the  clerk’s 
desk,  between  the  counsel  table  and  the  bench,  the  respondent 
ther'  read  the  order  of  the  court  above  mentioned  to  him.  and 
ask  d him  if  he  had  know  n of  that  order,  to  which  Mr.  Ha- 
berarkcr  replied  he  had  not.  The  respondent  then  told  Mr. 
Haberackcr,  that  be  had  understood  be  bad  suffered  gambling 
in  bis  bouse  the  night  previous,  and  that  a young  man  from 
Philadelphia,  a stranger,  had  lost  all  the  money  he  had  with 
him.  To  this  Mr.  Haberacker  made  no  reply,  but  from  his 
conduct  admitted  the  truth  of  the  charge.  The  respondent 
then  went  on  to  tell  him  that  it  was  against  the  law',  and  that 
he  (Haberacker)  knew  it,  and  that  the  court  w ould  let  him 
know  also,  that  he  was  not  above  the  law,  but  that  the  law  w as 
above  him.  The  respondent  cannot  recollect  all  that  was  said, 
but  true  it  is,  lie  did  tell  Mr.  Haberacker  to  go  home  and  at- 
tend to  his  business,  and  not  let  the  court  hear  of  his  behaving 
in  that  manner  any  more,  or  they  certainly  would  have  him 
punished;  hut  in  so  doing,  the  respondent  denies  that  he  was 
influenced  by  any  inclination  to  violate  the  liberty  and  consti- 
tutional rights  of  any  person,  and  protests,  that  his  only  mo- 
tive in  so  doing,  w as  a wish  to  stop  the  outrageous  course  of 
conduct,  w hich  for  years  had  been  pursued  by  the  licensed  ta- 
vern keepers  in  Allentown  or  Northampton,  only  because  no 
per  son  was  willing  to  institute  a public  prosecution  against 
them. 

The  respondent  would  here  beg  leave  to  add,  that  since  the 
admonitions  thus  given  to  the  said  Beidelman,  Young  and 
Haberacker,  have  become  an  article  of  accusation  and  im- 
peachment against  him,  to  such  extent  had  gambling  again 
progressed  in  the  borough  of  Northampton,  that  at  May  ses- 
sions, 1825,  the  constable  of  that  borough,  made  return  of  no 
less  than  six  tavern  keepers,  for  openly  and  publicly  suffering 
gambling  in  their  houses.  Upon  this  return,  the  attorney  ge- 
neral deemed  it  his  duty  to  send  bills  to  the  grand  jury,  which 
were  found  true  as  it  regards  this  very  same  Abraham  Bcidle- 
man,  and  against  John  Hill,  Wm.  Kinkinger  and  Philip  Sel- 
lers. Upon  arraignment,  Beidleman  pleaded  not  guilty,  and 
Hill,  Kinkinger  and  Sellers  pleaded  guilty.  Beidleman  was 
subsequently  tried,  and  on  his  trial,  the  defence  set  up  was, 


that  the  prosecution  had  not  been  instituted  within  the  period 
limited  by  the  act  of  Assembly,  and  that  sometime  in  the 
month  of  April.  1825,  having  been  complained  of  before  jus- 
tice Saeger,  of  Northampton,  for  suffering  gambling  in  his 
house,  which  was  alleged  by  him  to  be  the  same  gambling 
charged  against  him  in  the  indictment,  he  had  compromised, 
with  the  prosecutor,  paid  the  justice  the  moiety  of  the  fine,  di- 
rected to  be  paid  to  the  overseers  of  the  poor,  and  the  costs  of 
prosecution,  and  that  the  prosecutor  had  exonerated  him  from 
the  payment  of  the  part  of  the  fine  directed  to  be  paid  to  him, 
which  he  contended  was  equivalent  to  a former  conviction  for 
the  same  offence  : and  that  he  could  not  legally  and  constitu- 
tionally be  again  tried  for  the  same  offence.  The  jury  under 
all  the  circumstances,  acquitted  the  defendant,  but  directed 
him  to  pay  the  costs,  which  he  was  sentenced  to  do.  Hill 
and  Kinkinger  were  both  sentenced  as  directed  by  law,  and 
Sellers  applied  for  leave  to  withdraw  his  plea  of  guilty,  and 
plead  not  guilty,  grounded  upon  an  affidavit,  that  the  plea  of 
guilty'  was  entered  under  a misapprehension,  or  mistake  of 
his  rights  and  liabilities.  He  was  permitted  to  withdraw 
his  plea  of  guilty',  and  plead  not  guilty,  and  his  case  was  con- 
tinued until  the  next  sessions,  at  which  he  was  acquitted,  be- 
cause the  gambling  had  been  more  than  thirty  days  before  the 
commencement  of  the  prosecution,  but  the  jury  directed  him 
to  pay  the  costs,  which  he  was  sentenced  to  do. 

And  the  said  Robert  Porter,  for  plea  to  the  said  second  arti- 
cle of  accusation  and  impeachment,  saith  that  lie  is  not  guilty 
of  ihe  misdemeanor  in  the  said  article  alleged,  in  manner  and 
form,  as  it  is  therein  alleged  against  him. 

ARTICLE  III. 

The  third  article  of  impeachment  charges  the  respondent 
with  attempting  to  suppress  and  compound  a felony,  to  screen 
the  guilty  from  punishment,  by  endeavouring  to  induce  a ju- 
dicial officer  to  violate  his  duty,  and  commit  a misdemeanor 
in  office,  in  the  case  of  the  commonwealth  vs.  Mary  Waltz 
alias  Mary  Everhart. 

According  to  the  respondent’s  best  recollection,  aided  by 
reference  to  the  records  of  the  court,  the  circumstances  of  that 
case  were  as  follows  : On  or  about  the  6th  day  of  June,  1822, 
a quarrel  took  place  between  Jacob  Reese,  jr.  and  Mary  Ever- 
hart, who  lived  near  neighbours  to  each  other  in  the  borough 
of  Easton,  in  the  course  of  which  the  former  charged  the  lat- 
ter with  having  stolen  some  meal  from  him.  She  immediately 
applied  to  counsel,  who  instituted  an  action  of  slander  for  her 
against  him.  As  soon  as  Jacob  Reese,  jr.  discovered  this,  he 
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proceeded  to  the  office  of  justice  Weygandt,  who  issued  a war- 
rant against  Mary  Everhart,  for  the  alleged  larceny,  upon 
which  she  and  some  of  the  witnesses  were  recognized  for  their 
appearance  at  court.  When  court  was  coining  on,  both  par- 
ties appeared  to  have  gotten  over  their  passion,  and  they  mu- 
tually agreed,  the  one  to  discontinue  her  action,  the  other,  his 
prosecution.  In  pursuance  of  this  agreement,  Mary  Ever- 
hart went  to  the  prothonotary’s  office  on  the  19th  day  of  Au- 
gust. 1822.  being  the  first  day  of  the  court,  paid  off  the  costs, 
and  discontinued  the  action  of  slander  And  Jacob  Reese,  jr. 
went  to  the  office  of  justice  Weygandt.  to  put  an  end  to  the 
prosecution.  J ustice  Weygandt  doubting  his  authority,  as  it 
was  a case  of  felony,  declined  doing  any  thing  in  the  matter 
without  the  sanction  of  the  court.  All  this  had  happened  be- 
fore the  respondent’s  arrival  in  Easton.  Shortly  after  his  ar- 
i i \ a I . he  was  told  by  W illiam  White,  Esq.  at  whose  house  the 
lespondent  has  put  up  for  many  years,  in  the  presence  of  Ja- 
cobjReese.  jr.  that  Marv  Everhart  and  Jacob  Reese,  jr.  had 
ha«i  a quarrel  about  a little  meal.  That  it  was  a trifling  mat- 
ter, and  they  had  agreed  to  settle  it,  but  that  justice  Wevgandt 
declined  doing  any  thing  without  the  respondent’s  sanction, 
and  was  desirous  of  seeing  the  respondent.  Respondent  walk- 
ed up  street  with  Jacob  Reese,  jr.  He  does  not  recollect  hav- 
ing much,  if  any  conversation  with  him  going  up,  but  he 
thinks  that  at  Mr.  White’s,  he  observed  to  them  both,  that  if 
i*lr.  Reese  could  with  truth  saj,  that  on  reflection,  he  consi- 
dered the  taking  of  the  flour  a mere  trespass,  and  not  a larce- 
ny, that  the  justice  would  be  justified  in  making  an  end  of  the 
matter.  And  he  thinks  that  when  they  arrived  at  the  justice’s 
office,  he  made  the  same  observation  to  justice  Weygandt,  but 
that  justice  Weygandt  said  he  could  not  permit  it  to  be  so  done, 
as  in  bis  opinion,  it  was  a clear  case  of  larceny.  Respondent 
said  nothing  more  to  him  on  the  subject,  but  left  the  office,  as 
the  information  given  by  justice  Weygandt  placed  the  matter 
m a diffeient  light  from  that  in  which  it  had  been  represented 
to  the  respondent.  The  recognizance  w as  returned  to  court,  a 
bin  of  indictment  was  sent,  and  found,  and  she  was  convicted 
of  larceny  in  “stealing  twelve  pounds  weight  of  wheat  flour, 
and  one  earthen  pot  of  the  value  of  fifty  cents.”  She  was 
thereupon  sentenced  to  restore  the  property,  pay  a fine  of  fifty 
cents,  and  undergo  an  imprisonment  for  ten  days  in  the  jail  of 
Aortiiampton  county.  The  costs  it  appears  amounted  to 
1 1 2 which  she  paid,  as  respondent  has  been  informed,  be- 
fore her  discharge  from  prison. 

In  tiffs  transaction  the  respondent  does  most  unequivocally 
deny,  that  lie  had  any  desire,  or  design  to  compound  a felony, 
to  screen  the  guilty,  or  to  induce  justice  Weygandt  to  violate 


his  duty.  Justice  Weygandt  is  honorably  known,  as  an  up- 
right. independent,  and  valuable  officer,  and  above  the  suspi- 
cion of  being  unduly  influenced  in  office  by  any  man.  In  the 
conduct  of  the  respondent,  he  was  governed  by  a sense  of  du- 
ty, growing  out  of  the  representations  made  to  him  by  the 
prosecutor  and  the  bail  of  the  defendant,  and  a desire,  if  the 
case  were  a trifling  one,  growing  out  of  a bickering  between 
neighbours,  to  put  an  end  to  a prosecution  in  the  institution  of 
which,  passion,  not  public  justice,  was  consulted. 

And  the  said  Robert  Porter,  for  the  plea  to  the  said  third 
article  of  accusation  and  impeachment,  saith  that  he  is  not 
guilty  of  the  misdemeanor  in  the  said  article  alleged,  in  man- 
ner and  form,  as  it  is  therein  alleged  against  him. 

ARTICLE  IV. 

The  fourth  article  of  impeachment,  charges  the  respondent 
with  urging  parties  to  compromise,  and  settle  a prosecution 
for  larceny,  in  the  case  of  the  commonweath  vs.  John  Mills, 
and  when  they  had  done  so,  directing  the  jury  to  acquit  the 
defendant.  “ Thus  wilfully  and  unlawfully  permitting  a pri- 
soner under  a charge  of  larceny  to  purchase  his  acquittal  by 
executing  a bond  in  open  court,  and  delivering  it  to  a prose- 
cutor in  violation  of  the  constitutional  right  of  every  citizen, 
to  have  justice  administered  according  to  law,  and  against  the 
peace  and  dignity  of  the  commonwealth  of  Pennsylvania.” 

If  the  facts  stated  in  the  premises  were  true,  they  would  by- 
no  means  warrant  the  conclusion  thus  drawn  from  them.  But 
the  circumstances  of  the  case,  as  they  occurred,  and  as  re- 
presented in  this  article,  differ  most  widely.  It  is  true,  that 
at  the  January  sessions,  1819,  of  the  court  of  quarter  sessions 
of  Northampton  county,  a person  named  John  Mills,  was  in- 
dicted for  larceny  of  a bill  obligatory,  alleged  to  be  the  pro- 
perty of  George  Levers.  But  the  defendant  was  not  a pri- 
soner, he  was  under  recognizance  of  bail  for  his  appearance  at 
court.  On  the  trial  of  the  indictment,  after  the  testimony  on 
both  sides  were  concluded,  it  appeared  to  the  whole  court, 
manifestly,  that  it  w^as  not  a case  of  larceny  ; that  the  defend- 
ed taken  the  bill  in  question,  which  was  payable  to  him- 
self, from  a third  person,  and  had  never  been  assigned  by  him 
to  Mr.  Levers,  under  an  express  claim  of  property.  Under 
these  circumstances  the  court  believed,  and  that  correctly  too, 
that  no  larceny  had  been  committed,  but  they  thought  the  de- 
fendant ought  in  justice  to  secure  Mr.  Levers  the  amount  of 
the  debt,  which  had  given  rise  to  the  controversy.  They  so 
Stated  their  opinion  to  the  prosecuting  counsel,  and  the  coun- 
sel for  the  defendant,  who  assented  to  it,  and  a bond  with 
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surety  was  executed  to  Mr.  Levers  for  the  amount  due  him 
from  the  defendant,  in  open  court,  and  the  defendant  was 
thereupon  acquitted,  as  he  necessarily  must  have  been,  had  no 
bond  been  executed. 

And  the  said  Robert  Porter,  for  plea  to  the  said  fourth  arti- 
cle of  accusation  and  impeachment,  saith  that  he  is  not  guilty 
ol  the  misdemeanor  in  the  said  article  alleged,  in  manner  and 
form,  as  it  is  therein  alleged  against  him. 

ARTICLE  V. 

The  fifth  article  of  impeachment,  charges  the  respondent 
w ith  having  been  guilty  of  harsh,  tyrannical,  and  partial  con- 
duct. and  the  indulgence  of  intemperate  feelings  and  language, 
in  refusing  to  receive  a verdict,  and  granting  a new  trial  in 
the  case  of  Wanncmacher  vs.  Sechler.  “ Thereby  obstruct- 
ing the  administration  of  justice,  infringing  the  constitutional 
right  of  trial  by  jury,  insulting  a co-ordinate  branch  of  the 
court  in  the  proper  discharge  of  their  duty,  evincing  disgrace- 
ful passions  and  partialities,  thereby  denying  justice  and 
bringing  the  administration  of  it  into  contempt.” 

The  circumstances  attending  the  case  of  Wannemachcr  vs.  i 
Sechler,  are  as  follows  : It  was  an  action  of  trespass  for  an 
assault  and  battery,  instituted  by  Casper  Wannemacber  vs. 
Joseph  Sechler,  in  the  common  pleas  of  Lehigh  county,  to 
December  term,  1820.  The  cause  came  oh  for  trial  on  the 
fourth  day  of  May,  1824.  when  the  following  facts  appeared 
in  evidence  : the  battery  complained  of  took  place  in  the  pub-  j 
lie  road  ; that  Wannemachcr  was  knocked  down  by  Sechler,  J 
wounded  in  the  head,  so  that  he  considered  his  hearing  Mas  3 
affected  ; that  Wannemacber  did  not  strike  Sechler,  nor  offer  1 
to  strike  him,  but  on  the  contrary  warned  Sechler  not  to  strike  j 
him.  It  further  appeared  in  evidence,  thatto  Sept.  sessions,  1 820,  i 
in  the  quarter  sessions  of  Lehigh  county,  a bill  of  indictment  j 
was  presented,  and  found  “ true”  by  the  grand  jury,  against  | 
Redder  for  the  same  assault  and  battery,  to  which  on  tlic  fifth  | 
of  Septemper,  1820,  the  defendant  pleaded  guilty,  and  sub- 
mitted to  the  court.  Whereupon  lie  wras  sentenced  to  pay  a 5 
fine  of  SlO,  and  thecostsof  prosecution,  which  he  accordingly 
did.  The  charge  of  the  court  w as  decidedly  in  favor  of  the 
plaintiff,  upon  the  point  of  law  in  the  case,  hut  they  submitted  j 
the  amount  of  -damages  exclusively  to  the  jury,  as  a matter  of 
their  consideration.  The  respondent  considers  the  rule  of  law 
to  be  unbending  ; that  where  an  indictment  for  an  assault  and 
battery  is  preferred  against  a person,  to  which  he  pleads 
guilty,  and  a subsequent  civil  action  is  instituted  to  recover  j 
damages  for  the  personal  injury,  the  record  of  the  indictment  J 
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being  given  in  ev  idence  on  the  trial  of  the  civil  action  is  con- 
clusive, so  as  to  entitle  the  plaintiff  to  damages,  although  it  is 
for  the  jury  to  say  under  all  the  circumstances  of  the  case, 
w hat  amount  of  damages  would  compensate  him  for  the  injury 
he  may  have  sustained,  and  so  he  expounded  the  law  to  the 
jury,  who  from  what  motives  the  respondent  cannot  say,  un- 
less that  influence  was  exerted  with  them  out  of  court,  disre- 
garding the  settled  law  of  the  land  as  laid  down  to  them  by 
the  court,  returned  a verdict  for  the  defendant.  The  respond- 
ent upon  consultation  with  the  other  members  of  the  court, 
recommended  to  the  jury  to  reconsider  their  verdict,  and  to 
retire  again  to  their  room  : This  the  jury  agreed  to  do.  and 
they  did  not  make  any  objection  to  the  recommendation  of  the 
court.  As  the  jury  were  going  out  of  the  box,  for  the  pur- 
pose of  so  retiring,  Mr.  King,  the  defendant’s  counsel,  ob- 
served to  them,  that  if  they  saw  proper,  they  might  return 
the  same  verdict,  or  words  to  that  effect.  Whereupon  the  re- 
spondent replied  to  Mr.  King,  not  to  endeavour  to  make  the 
jury  do  that  which  would  be  improper  and  contrary  to  the  law 
and  evidence  in  the  cause,  that  the  jury  had  sworn  to  decide 
the  cause  according  to  the  evidence,  and  that  he  should  let 
them  do  so,  or  words  to  that  import.  The  jury  then  with- 
drew to  their  room,  and  after  some  time,  returned  with  a 
verdict  for  the  defendant,  which  Frederick  Smith,  Esq.  the 
counsel  for  the  plaintiff,  moved  to  set  aside,  and  the  court  be- 
lieving as  they  then  did,  and  still  do,  that  the  verdict  was 
contrary  to  law,  granted  the  motion,  and  ordered  a new 
trial. 

This  exhibits  a plain  and  unvarnished  history  of  the  case 
as  it  occurred  ; and  the  respondent  thinks  that  there  was 
nothing  improper,  harsh,  tyrannical  or  partial  in  his  conduct. 
He  was  actuated  by  but  one  motive,  and  that  was  a wish  to 
administer  justice  to  his  fellow  men  according:  to  the  law  of 
the  land. 

The  respondent  denies  having  manifested  strong  symptoms 
of  passion,  or  using  improper  and  insulting  languag*e  to  Mr. 
King.  He  most  positively  denies  any  intention  to  intimidate 
or  insult  the  jury,  or  having  used  any  language,  which  could 
be  so  construed,  and  never  charged,  or  intended  to  charge  the 
jury  with  perjury. 

And  the  said  Robert  Porter,  for  plea  to  the  said  fifth  article 
of  accusation  and  impeachment,  saith  that  he  is  not  guilt,  of 
the  misdemeanor  in  the  said  article  alleged,  in  manner  and 
form,  as  it  is  therein  alleged  against  him. 


to 
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ARTICLE  VI. 


The  sixth  article  of  impeachment,  charges  the  respondent 
with  having  altered  and  falsified  the  record,  in  the  case  of 
James  Hays  vs.  Hugh  Bellas,  in  two  particulars— the  first, 
in  interlining  in  the  charge  of  the  court  after  it  was  filed,  the 
following  words,  “ a man  may,  if  he  pleases,  buy  an  imper- 
fect right,  and  if  he  is  not  imposed  upon,  but  buys  with  a 
knowledge  of  the  imperfections,  he  shall,  in  law,  be  held  to  the 
performance  of  his  contract.”  And  of  having  written  along 
the  margin  of  one  of  the  bills  of  exception  in  that  case,  the 
following  words  : “ and  the  same  papers  were  objected  to  for 
want  of  proof  of  the  hand  writing  of  the  said  Henry  L.  Clark, 
and  for  other  causes ; but  it  was  finally  and  mutually  agreed, 
that  the  whole  correspondence  between  the  parties  should  be 
given  in  evidence,  and  that  the  third  exception  before  menti- 
oned be  therefore  withdrawn,  and  the  last  mentioned  papers 
were  read  in  evidence  accordingly,”  which  interpolation,  as 
it  is  called,  is  stated  in  the  article  of  impeachment  to  be  un- 
true, unauthorised  and  unwarrantable,  “ thus  wilfully  and 
illegally  obstructing  and  violating  the  legal  rights  of  the  par- 
ties.” 

This  serious  charge  requires  nothing  but  a correct  state- 
ment of  the  facts  of  the  case,  to  shew  its  falsity.  Those  facts 
are  as  follows  : 

Hugh  Bellas,  Esq.  had  purchased  from  major  James  Hays, 
the  right  of  making,  using,  and  vending  to  others  to  be  used, 
within  the  former  county  of  Northumberland,  an  alleged  new 
and  useful  invention  in  distillation,  called  the  “ Steam  Still 
and  Water  Boiler,”  for  which  a patent  had  been  granted  to 
one  Phares  Barnard,  who  had  transferred  the  patent  right  for 
a certain  district  of  country,  (including  that  sold  to  Mr.  Bel-  , 
las,)  to  major  Hays.  The  consideration  expressed  in  the  sale 
to  Mr.  Bellas,  was  §14000,  of  which  §100  were  paid  down, 
and  the  remaining  §900  to  be  paid  as  stipulated  in  the  articles 
of  agreement.  Mr.  Bellas  not  paying  the  consideration  mo- 
ney, a suit  was  instituted  in  the  commom  pleas  of  Northamp- 
ton county,  by  James  Hays  against  him  for  the  same  ; the  case 
being  put  to  issue,  came  on  for  trial  before  your  respondent 
and  his  associates,  at  April  term  1818.  The  counsel  for  the 
plaintiff  were  George  Wolf  and  Samuel  Sitgreaves,  Esquires. 
For  the  defendant  John  M.  Scott  and  James  M.  Porter,  Es-  j 
quires.  During  the  progress  of  the  trial,  which  wasconduct-  J 
ed  with  great  zeal  and  earnestness  by  the  counsel,  several  ob- 
jections were  made  by  the  couusel  for  the  defendant  to  the  ad- 
mission of  evidence,  and  exceptions  to  the  decision  ofthecourt 
taken,  in  overruling  those  objections.  In  the  course  of  the 
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trial,  the  plaintiff  offered  in  evidence,  as  rebutting  testimony, 
a letter  from  Hugh  Bellas,  the  defendant,  to  Henry  L.  Clark, 
the  agent  of  the  plaintiff,  dated  10th  December,  1813.  The 
admission  of  this  letter  was  objected  to.  solely  on  the  ground 
of  its  being  only  “ a part  of  the  correspondence.”  The  ob- 
jection was  overruled,  and  the  letter  received  in  evidence.— 
The  defendant  subsequently  offered  in  evidence  the  following 
papers  : 

Letter  from  Henry  L.  Clark  to  Hugh  Bellas,  dated  £d  Dec. 
1813. 

Do.  do.  do.  do.  15th  & 33d  Aug.  1814. 

Do.  do.  do.  do.  2d  Novem.  1813. 

To  the  admission  of  which  in  evidence,  the  plaintiff’s  coun- 
sel objected  for  several  reasons,  but  more  particularly,  on  ac- 
count of  the  defect  of  proof  of  the  hand  writing.  The  court 
observed  to  the  counsel  on  both  sides,  that  perhaps  it  would 
be  better  to  waive  all  captious  objections,  and  let  the  whole 
correspondence  go  to  the  jury  ; this  the  respondent  understood 
to  he  assented  to,  on  both  sides,  and  the  letters  were  read  to 
the  jury.  Subsequently,  the  defendant  gave  in  evidence,  a 
letter  from  Hugh  Bellas  to  Henry  L.  Clark,  dated  the  12th 
August,  1814,  which  the  plaintiff  produced,  on  request;  with- 
out notice  and  a copy  of  a letter  from  Hugh  Bellas  to  H.  L. 
Clark;  dated  9th  September,  1814,  both  of  which  were  ad- 
mitted by  consent,  and  without  any  proof,  under  the  forego- 
ing  agreement.  After  the  arguments  of  the  counsel  were 
closed,  the  court  charged  the  jury;  the  charge  was  a verbal 
one,  not  having  been  previously  reduced  to  writing;  notes  of 
it  were  taken  by  James  M.  Porter,  who  from  them,  wrote 
out  a charge,  and  on  its  being  submitted  to  the  respondent 
the  next  morning  he  thinks,  he  looked  over  it,  signed  it,  and 
handed  it  again  to  Mr.  Porter,  who,  at  that  time,  or  subse- 
quently, was  directed  to  prepare  the  hills  of  exception  in  form, 
and  have  them  ready  by  the  next  court,  as  those  which  had 
been  prepared  by  Mr.  Bellas  himself  during  the  trial,  were 
so  informal  and  imperfect,  that  the  plaintiff’s  counsel  and  the 
court,  objected  to  their  being  signed.  At  the  next  term,  Mr. 
Porter  submitted  to  the  respondent  a set  of  bills  of  exceptions, 
to  which  was  affixed  the  charge  of  the  court,  previously  sign- 
ed as  before  stated.  Respondent  examined  them,  as  did  also 
Mr.  Sitgreaves,  who  was  counsel  for  the  plaintiff,  and  before 
the  respondent  signed  the  bill  of  exceptions  he  interlined  in 
the  charge  of  the  court,  these  words,  “ a man  may,  if  he  plea- 
ses, buy  an  imperfect  right,  and  if  lie  is  not  imposed  on,  but 
buys  with  a knowledge  of  the  imperfections,  he  shall,  in  law, 
be  held  to  the  performance  of  his  contract;”  which  words  he 
had  used  in  his  charge  to  the  jury,  but,  in  the  hurry  of  taking 


[ 76  1 


down  the  charge,  had  been  omitted  by  Mr.  Porter.  lie  also 
corrected  the  bills  of  exceptions  before  signing,  by  stating  the 
act  of  the  withdrawal  of  the  third  bill  of  exceptions  by  consent. 
He  then  signed  the  bills,  and  banded  tbem  to  gen  Spering,  tbc 
prothonotary.  At  the  time  of  making  the  interlineation  in 
the  charge,  the  respondent  did  not  know  that  the  same  bad 
been  filed,  but  believed  it  bad  remained  in  Mr.  Porter’s  pos- 
session, more  especially  as  it  had  been  made  by  a pro  ut,  a 
part  of  the  bills  of  exceptions. 

The  respondent  presumes  be  was  not  obliged  to  sign  any 
thing  which  might  be  presented  to  him  in  the  shape  of  bills  of 
exceptions,  and  that  he  had  a right  to  correct  them,  according 
to  the  truth  of  the  case,  as  be  did  in  the  present  instance. 
The  charge  of  the  court  was  corrected  under  a similar  im- 
pression and  similar  views,  and  without  any  knowledge  of 
its  having  been  previously  filed.  The  bill  of  exceptions  as 
corrected,  contains  the  truth,  as  it  took  place  in  relation  to  the 
third  exception,  and  the  charge  of  the  court  as  corrected,  con- 
tains nothing  but  what  was  addressed  to  thejury,  in  the  charge 
actually  delivered  to  them. 

And  the  said  Robert  Porter,  for  plea  to  the  said  sixth  ar- 
ticle of  accusation  and  impeachment,  saith,  that  he  is  not 
guilty  of  the  misdemeonor  in  the  said  article  alleged,  in 
manner  and  form,  as  it  is  therein  alleged  against  him. 

ARTICLE  VII. 

The  seventh  article  of  accusation  and  impeachment,  char- 
ges the  respondent  with  a disregard  of  the  duties  of  his  office, 
by  refusing,  or  neglecting  to  reduce  his  opinion  to  writing  in 
the  cases,  Elizabeth  Swrenk,  widow  of  Matthias  Swenk  vs. 
Daniel  Ebert.  Same  vs.  same;  appeals  from  a justice  of  the 
peace  to  the  common  pieas  of  Northampton  county;  and  in 
the  cases  of  Grim  and  Helfrich  vs.  Seip’s  administrators,  and 
same  vs.  same,  in  the  courtof  common  pleas  of  Lehigh  county, 
though  required  so  to  do,  contrary  to  the  provision  of  the  act 
of  assembly  and  the  legal  rights  of  the  parties.  The  respon- 
dentknows  of  but  one  case  in  the  common  pleas  of  Northamp- 
ton county,  wherein  Elizabeth  Swenk,  widow  and  relict  of 
Matthias  Swenk  was  plaintiff,  and  Daniel  Ebert,  defendant, 
which  is  to  be  found,  of  April  term  1822,  No.  92.  That  w as 
, an  appeal  from  the  judgment  of  justice  Horn,  in  which  judg- 
ment was  rendered  before  the  justice,  on  the  7th  day  of  March, 
1822,  for  g>  28  50  and  costs.  The  defendant  on  the  same  day 
appealed.  The  cause  was  tried  in  court,  on  the  first  day  of 
May,  1823,  when  a verdict  was  rendered  for  plaintiff* for  S 27 
©5  damages,  and  six  cents  costs;  the  defendant  offering  no  evi- 


[ 77  ] 

deuce  whatever  on  the  trial.  On  die  3d  of  May,  1823,  a rule 
was  taken  to  shew  cause  why  th  judgment  should  not  be  en- 
tered without  costs.  On  the  20th  of  November,  1823,  after 
argument,  this  rule  was  made  absolute  and  the  judgment  en- 
tered without  costs.  The  respondent  has  no  recollection  of 
being  required  to  reduce  his  opinion  to  writing,  or  file  the 
same,  nor  could  such  a course  have  been  necessary  to  obtain 
a revision  of  the  judgment,  because  all  the  necessary  facts  ap- 
pear by  the  record. 

It  appears  that  there  were  two  actions  of  debt  instituted  in 
the  common  pleas  of  Lehigh  county,  bv  Jonathan  Grim  and 
Daniel  Helfrich  against  Peter  Seip,  administrator  of  John 
Seip,  deceased,  to  May  term  1819.  The  suits  were  founded 
on  joint  bonds,  executed  by  Abraham  Knerr  and  by  the  de- 
fendant’s intestate,  as  his  surety ; and  the  cases  were  first 
tried  at  February  term  1820,  when  the  plaintiffs  suffered  a 
non-suit  in  each  case.  Rules  were  obtained  to  shew  cause 
why  these  non-suits  should  not  be  stricken  off,  which  on  the 
4th  of  September,  1820,  were  made  absolute  and  leave  was 
granted  in  each  case  to  amend  the  narr,  by  filing  a statement 
agreeably  to  the  act  of  assembly.  On  the  7th  day  of  Decem- 
ber, 1820,  the  causes  were  again  tried,  and  verdicts  were  ren- 
dered for  the  defendant.  The  respondent  has  no  recollection 
of  being  called  upon  to  reduce  his  charge  to  writing,  and  file 
the  same,  until  some  terms  afterwards,  when  the  matter  was 
mentioned  by  the  plaintiff’s  counsel,  who  alleged  such  a re- 
quest had  been  made  on  the  trial,  which  was  denied  by  the 
defendant’s  counsel ; the  respondent  observed,  that  he  had  no 
recollection  upon  the  subject,  and  after  such  a lapse  of  time, 
could  not  file  the  charge  without  consent ; which  consent  de- 
fendant’s counsel  refused  to  give. 

And  the  said  Robert  Porter,  for  plea  to  the  said  seventh  ar- 
ticle of  accusation  and  impeachment,  saith,  that  he  is  not 
guilty  of  the  misdemeanor  in  the  said  article  alleged,  in  man- 
ner and  form,  as  it  is  therein  alleged  against  him. 

ARTICLE  VIII. 

In  regard  to  the  eighth  article  of  accusation  and  impeach- 
ment, the  said  Robert  Porter  respectfully  submits  to  the  ho- 
norable court,  whether  from  the  circumstances  under  which 
this  article  of  accusation  and  impeachment  was  preferred 
against  him,  he  is  bound  in  law  or  in  justice  to  answer  to  it. 
The  circumstances  alluded  to,  are  as  follows  : Mr.  Charles 
Davis,  who,  with  Mr.  Sitgreaves,  had  been  counsel  for  the 
appellees  in  the  said  matter  of  James  Greenleaf’s  appeal, 
having  been  examined  before  the  committee  of  the  house  of 
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Representatives  as  to  the  facts  which  preceded  the  decision 
of  the  cause,  mentioned  in  the  eighth  article,  stated  that  he 
was  not  in  court  at  "he  time  the  final  decree  was  made,  and 
that  he  did  not  know  how  the  case  was  ended  until  he  sawT  the 
decree  in  the  clerk’s  office.  He  was  then  asked,  whether  that 
decree,  w hich  he  saw  in  the  clerk’s  office,  wras  not  in  the  hand 
writing  of  his  colleague,  Sami.  Sitgr^aves,  Esq.  and  having 
answered  that  question  in  the  affirmative,  a consultation  took 
place  among  the  members  of  the  said  committee,  and  the 
chairman  then  announced  to  the  respondent  and  his  counsel, 
as  well  as  to  the  prosecutor,  that  they  would  hear  no  further 
testimony  on  the  subject  of  the  said  charge,  in  consequence  of 
which,  the  respondent  was  prevented  from  further  cross  ex- 
amining the  said  Charles  Davis,  in  relation  to  the  said  mat- 
ter ; and  when  Henry  King,  Esq.  was  subseqently  examined 
before  the  committee,  on  the  part  of  the  prosecution,  the  re- 
spondent’s counsel,  when  proceeding  to  the  cross  examination 
of  the  said  Henry  King,  Esq.  who  had  been  of  counsel  with 
the  appellant.  James  Greenleaf,  inquired  of  the  said  commit- 
tee, whether  they  might  be  permitted  to  examine  Mr.  King, 
relative  to  the  circumstances  which  took  place  in  the  court 
of  quarter  sessions  of  Lehigh  county,  on  the  hearing  and  de- 
termination of  the  said  case  of  Greenleaf’s  appeal ; when  Mr. 
J.  A.  Mahany,  chairman  of  the  said  committee,  informed  the 
respondent  and  his  counsel,  that  that  case  no  longer  constitu- 
ted one  of  the  charges  against  the  respondent,  and  no  other 
testimony  in  relation  to  the  said  matter  was  afterwards  ad- 
duced, to  the  knowledge  of  the  respondent.  Under  these  cir- 
cumstances, the  said  respondent  submits  to  the  court  whether 
he  ought  to  be  bound  to  answer  the  said  charge  contained  in 
the  said  eighth  article  of  accusation  and  impeachment. 

Should  this  honorable  court  however  think,  that  under  these 
circumstances,  he  is  still  bound  to  answer,  he  then  submits 
the  following  lacts,  in  relation  to  the  said  charge  in  the  said 
article  contained.  The  record  of  the  court  in  the  case  of  ■ 
Greenleaf’s  appeal  is  in  the  following  words  : 


In  the  court  of  general  quarter  sessions  of  the  peace,  for  the 
county  of  Lehigh. 

It  is  thus  contained 

February  Sessions,  1824. 

Sitgreaves,  j The  supervisors  of  Appeal,  entered  Feb.  2d, 
Davis.  j the  public  roads  & | 1824,  Feb.  3d,  1824,  con- 
highwrays  of  the  | tinued  at  the  instance  of 
township  of  North-  J>the  appellees,  until  the  se- 


ampton.  vs. 
Porter,  j James  Greenleaf. 
J.  Evans,  j (Affidavit  filed.) 


cond  day  of  the  next  ses- 
sion at  10  o’clock  A.  M. 
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And  now,  September  2,  1824,  the  said  appeal  being  duly 
heard  and  considered,  it  is  ordered  and  decreed,  that  the  as- 
sessment from  which  the  appeal  has  been  made,  be  rectified  so 
as  to  stand  as  follows,  that  is  to  say  : 

Trout  Hall  buildings,  £>4,000 

208|  acres  of  land,  at  40  8,  350 

169  town  lots,  at  75,  11675 

2 horses, 

A cow,  ]0 


a , ,,  , , 824,135 

And  that  the  tax  thereon,  according  to  the  rate  at  which 
the  same  was  levied,  be  reduced  to  the  sum  of  g 115  80,  for 
which  amount  the  collection  of  the  said  tax  may  proceed,  and 
that  each  party  pay  his,  or  their  own  costs,  (signed  by  the 
three  judges.) 


Copy  of  the  appeal. 


To  the  honorable  the  judges  of  the  court  of  common  pleas 
ot  the  county  of  Lehigh,  now  composing  the  court  of  quarter 
sessions  of  the  peace,  in  and  for  the  said  county. 

The  petition  of  James  Greenleaf,  of  the  borough  of  North- 
ampton, in  the  said  county,  respectfully  represents.  That 
your  petitioner  finds  himself  aggrieved  with  the  assessment 
made  of  the  real  estate  of  Ann  P.  Greenleaf,  his  wife,  for  road 
taxes,  for  the  year  1823,  in  the  borough  and  township  of 
Northampton,  in  the  said  county.  That  in  pursuance  of  the 
said  assessment,  which  your  petitioner  believes  to  have  been 
illegally  and  unjustly  made,  Jacob  Bishop  and  John  Keiper, 
styling  themselves  supervisors  of  the  public  roads  and  high- 
ways of  the  township  of  Northampton,  applied  on  the  eighth 
Ray  of  December  last  to  Charles  Deshler,  Esq.  one  of  the 
justices  of  the  peace,  in  and  for  the  said  county,  and  obtained 
from  him  a warrant  for  the  distraining  of  the  goods  and  chat- 
ties of  your  petitioner,  in  order  to  compel  the  payment  of  the 
two  hundred  and  twenty-three  dollars  and  twenty  cents,  the 
Amount  claimed  to  have  been  assessed  as  aforesaid  for  road 
tax;  that  in  virtue  of  the  said  warrant  of  seizure,  the  said  Ja- 
;ob  Bishop  and  John  Keiper,  on  the  day  and  year  last  afore- 
said, did  levy  on  the  goods  and  chatties  of  your  petitioner: 

ind  your  petitioner  has  appealed  from  the  said  assessment  to 
pus  court. 


Your  petitioner  therefore  prays  the  court  that  his  appeal 
nay  be  received  and  entered,  and  that  the  court  will  take 
iuch  order  hereon,  as  to  justice  and  law  shall  appertain. 

„ . . _ ’ JAMES  GREENLEAF. 

Feb.  2d,  1824. 
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Endorsed. 


“February  Sessions,  1824. 

The  supervisors  of  the  public  roads  ami  highways  of  the 
township  of  Northampton,  vs.  James  Greenieaf. 

Appeal  from  the  assessment  of  road  tax.  &c. 

February  2d,  1824,  read  and  tiled,  and  the  court  order  the 
appeal  to  be  entered.” 

Copy  of  the  exceptions. 

The  supervisors  of  the  publi 
roads  and  highways  of  the  town 
ship  of  Northampton, 
vs. 

James  Greenieaf. 

Exceptions  to  the  proceedings. 

1.  That  the  assessment  of  the  county  tax,  on  which  the  road 
tax  is  predicated,  is  illegal,  and  consequently,  the  road  tax  is 
also  illegal. 

1.  The  oaths  of  office  of  the  commissioners  do  not  appear  to 
have  been  duly  taken  and  filed. 

2.  The  return  of  the  election  of  the  assessors,  was  not  made 
as  required  by  law. 

3.  But  one  assessor  and  two  assistant  assessors,  appear  to 
have  been  elected  for,  and  but  one  joint  assessment  made  for 
the  borough  and  township  of  Northampton. 

4.  The  assessors  were  not  duly  sworn,  and  their  oaths  of 
office  filed,  as  directed  by  law. 

5.  There  was  no  meeting  of  the  commissioners  within  30 
days  after  the  general  election,  to  make  an  estimate  of  the 
probable  expense  of  the  county,  for  the  year  ensuing,  nor  any 
precept  issued  to  the  assessors,  to  make  return  of  all  taxable 
persons  and  property,  or  any  such  return  made,  in  the  time  or 
manner  directed  by  law. 

6.  The  commissioners  did  not  proceed  to  quota  the  several 
townships,  or  send  accurate  transcripts  of  the  assessments  to 
the  assessors,  in  the  time  or  manner  prescribed  by  law. 

7.  The  assessor  or  collector  did  not  notify  the  inhabitants  of* 
the  sum  at  which  they  were  rated,  and  the  rate  per  cent,  and  * 
amount  of  tax,  and  the  time  and  place  of  appeal,  in  the  timel 
or  manner  prescribed  by  lawT. 

8.  The  property  of  the  appellant  was  rated  higher  than  the 
assessors  thought  it  would  bona  fide  sell  for,  in  ready  mo- 
nev. 


: 

I 


Appeal  from  the  assess- 
ment of  road  tax. 
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9.  The  appellant  is  rated  for  property  which  he  did  notown, 
to  wit,  214  town  lots  in  the  borough  of  Northampton,  rated  at 
$150  each  ; whereas  in  truth,  he  owned  but  one  hundred  and 
seventy  lots,  making  an  over  charge  of  $6,600,  in  that  item 
of  the  assessment  Also  43  acres  in  the  township  of  North- 
ampton, rated  at  $1,958,  which  should  have  been  rated  and 
assessed  in  the  name  of  Messrs.  Saeger’s. 

2.  That  the  road  tax  was  illegally  laid. 

1.  That  by  the  act  incorporating  the  borough  of  Northamp- 
ton, the  roads  and  highways  within  the  borough,  are  placed 
under  the  direction  of  the  corporation^  ho  may  assess  taxes  not 
exceeding  i of  a cent  in  a dollar. 

2.  That  the  supervisors  who  have  presumed  to  lay  the  road 
tax,  wrere  elected  at  a joint  election  by  the  inhabitants  of  the 
borough  of  Northampton,  and  the  township  of  Northampton, 
whereas  there  should  have  been  supervisors  only  elected  by 
the  inhabitants  of  the  township,  for  the  tow  nship  alone,  ex- 
cluding the  limits  of  the  borough. 

5.  That  the  supervisors  were  not  legally  elected,  and  the 
I certificate  of  their  election  filed  before  the  25th  of  March. 

4.  In  laying  the  road  tax,  the  supervisors  did  not  take  the 
asessors  to  their  assistance. 

5.  The  road  tax  wras  not  apportioned  from  the  last  corrected 
| apportionment  of  county  tax,  put  into  the  hands  of  the  town- 
ship collector. 

3.  The  supervisors  did  not  give  notice  to  the  inhabitants,  to 
attend  and  work  out  their  tax. 

4.  The  seizure  \vas  illegal,  because  the  goods  and  chattels 
of  the  appellant,  in  the  borough  of  Northampton,  were  seiz- 
ed for  tax,  assessed  on  property  in  the  township  of  Northamp- 
ton. 

5.  That  no  tax  to  the  amount,  or  at  the  rate  that  the  tax 
I complained  of,  could  be  assessed  within  the  borough  of  North- 
i ampton. 

6.  That  the  supervisors  of  the  township  of  Northampton, 
have  no  authority  to  levy  and  collect  taxes  in  the  borough  of 
Northampton,  or  in  any  w ay  to  intermeddle  with  the  making 
or  repairing  the  streets  and  public  highways  in  said  borough. 
1 he  town  council  and  the  street  commissioners,  being  by  the 
act  incorporating  said  borough,  invested  by  said  act,  with  the 

; iegal  powers  for  said  purposes. 

J.  M.  PORTER,  1 ™ 

H.  KING,  ^ or  the  appellant 

Endorsed,  “ filed  May  4,  1824/’ 


n 
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Copy  of  the  order  of  the  Court. 

In  the  matter  of  James  Greenleaf’s  appeal  from  the  assess- 
ment of  his  property  in  the  borough  and  township  of  Northamp- 
ton, for  the  road  tax  of  1 823. 

And  now  September  2,  1824,  the  said  appeal  being  duly 
heard  and  considered,  it  is  ordered  and  decreed  that  the  as- 
sessment from  which  the  appeal  has  been  made,  be  rectified 
so  as  to  stand  as  follows,  that  is  to  say  : 


Trout  Hall  buildings, 

g4,000 

2081  acres  of  land  at  S40, 

8,350 

169  town  lots,  at  875, 

11,679 

2 horses, 

100 

A cow, 

10 

824,135 

And  that  the  tax  thereon,  according  to  the  rate  at  which 
the  same  was  levied,  be  reduced  to  the  sum  of  Si  15  80,  for  ' 
which  amount  the  collection  of  the  said  tax  may  proceed,  and 
that  each  party  pay  his,  or  their  own  costs. 

R.  PORTER, 

President  of  the  third  judicial 
district  of  Pennsylvania. 
Endorsed  in  the  mat-~'|  JOHN  FOGEL, 

ter  of  James  Green-  J>  Jl  judge  of  Lehigh  County , 

leaf’s  appeal.  J Pennsylvania.  \ 

JACOB  STEIN,  ] 

Judge  of  Lehigh  county  I 

Pennsylvania. ! 

Lehigh  county,  ss. 

I Frederick  Hyneman,  clerk  of  the  court  of  general  quar- 
ter sessions  of  th«  peace  for  Lehigh  county,  do  hereby  certify, 
that  the  foregoing  is  a true  and  perfect  copy  of  the  record  of 
said  court,  in  the  matter  of  the  appeal  of  James  Greenleaf, 
from  the  assessment  of  his  property,  for  road  tax.  for  the  year 
1823,  so  full  and  entire  as  in  the  said  court  it  remains. 

In  testimony  whereof,  I have  hereunto  set  my  hand 
[i.  s.]  and  the  of  the  said  court,  this  sixteenth  day  of  Sep- 
tember, 1825. 

FRED’K.  HYNEMAN,  Clerk. 
The  appeal  being  entered  to  Febuary  sessions,  1824,  was 
called  up  for  hearing  on  the  3rd  day  of  that  month,  and  the  ap- 
pellees, in  order  to  shew  to  the  court  the  correctness  of  the 
proceeding  on  their  part,  offered  evidence  to  prove  the  assess- 
ment of  county  tax  deposited  in  the  commissioners’  office,  on 
which  the  road  tax  appealed  from  was  predicated:  to  the  ad- 
mission of  which  in  evidence,  the  counsel  for  the  appellant  ob- 
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jected  on  the  ground  that  it  was  incumbent  on  the  appellees, 
to  shew  that  all  the  requisites  of  the  acts  of  assembly,  regula- 
ting county  rates  and  levies  previous  to  the  assessment  had 
been  complied  with.  Whereupon  Mr.  Sitgreaves,  counsel  for 
the  appellees,  stated  to  the  court,  that  if  they  were  required  so 
to  do  by  the  opposite  counsel,  he  would  have  to  ask  the  indul- 
gence of  the  court,  till  the  next  sessions,  which  was  acceded  to, 
and  the  hearing  was  continued  until  the  second  day  of  May 
sessions.  At  May  sessions.,  the  cause  came  on  for  hearing  a- 
gain,  and  the  appellees  were  unable  to  prove  all  thepreparato- 
ry  steps  previous  to  the  assessment.  On  the  part  of  the  appel- 
lant, it  was  proved  that  he  did  not  own  43  aci’es  of  land,  char- 
ged to  him  and  rated  at  $1958,  he  having  conveyed  it  away 
some  years  previous  to  the  assessment;  and  it  was  also  proved, 
that  he  owned  only  169  town  lots,  when  he  was  charged  in 
the  assessment  with  214.  Evidence  was  also  adduced  to  show, 
that  the  town  lots,  which  consisted  each  of  about  one  third  of 
an  acre,  were  valued  at  $150,  when  they  were  not  worth  more 
than  $75.  Some  discussion  was  gone  into,  but  the  argument 
in  chief  upon  the  whole  case  was  not.  The  counsel  for  the  ap- 
pellant had  filed,  as  will  be  seen  by  reference  to  the  record,  up- 
wards of  twenty  exceptions  to  the  proceedings;  and  as  the  tax 
was  not  proved  to  have  been  regularly  laid,  and  both  parties 
disclaimed  a wish  to  have  more  than  justice,  the  respondent, 
(together  with  the  associates,  who  were  both  on  the  bench  at  the 
time,  suggested  to  the  counsel,  whether  the  parties  could  not 
compromise  the  matter  upon  fair  and  equitable  terms.  The 
counsel  appeared  to  acquiesce,  but  as  the  appellant  Mr.  Green- 
leaf  was  absent,  no  arrangement  could  be  entered  into,  and  the 
case  was  then  continued  until  the  August  sessions,  1824.  On 
the  2d  day  of  September,  1824.  the  counsel  for  the  appellees, 
Mr.  Sitgreaves,  presented  to  the  court  a formal  order,  drawn 
out  by  him  and  in  his  hand  writing,  for  the  signatures  of  the 
court,  agreeably  (as  respondent  understood  and  believed,  and 
yet  believes)  to  the  terms  of  compromise  entered  into  between 
the  parties.  To  the  end  of  that  paper  so  presented  by  Mr. 
Sitgreaves.  the  respondent  added  the  words  “ and  that  each 
party  pay  his  or  their  own  costs”  and  then  the  said  paper  was 
signed  by  the  respondent  and  his  associates.  The  respondent 
ind  the  other  members  of  the  court,  took  no  part  in  reducing 
the  valuation;  but  it  was  understood  by  the  court,  that  the 
£ame  was  reduced  by  compromise  between  the  parties. 

The  respondent  denies,  that  he  unlawfully  altered  the  val- 
uation on  which  the  assessment  was  founded,  and  he  also  de- 
nies, that  he  accepted  an  assessment  made  by  the  appellant 
himself,  but  declares  that  with  his  associates,  he  acted  with  a 
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due  regard  to  the  rights  of  both  parties;  by  giving  effect  to  a 
compromise  entered  into  beetvveen  them. 

And  the  said  Robert  Porter,  saving  and  reserving  to  him- 
self, the  right  of  objecting  to  the  said  eighth  article  of' accusa- 
tion and  impeachment,  for  plea  to  the  said  eighth  article  of 
accusation  and  impeachment,  saith,  that  he  is  not  guilty  of 
the  misdemeanor  in  the  said  article  alleged,  in  manner  and 
form,  as  it  is  therein  alleged  against  him. 

ARTICLE  IX. 

The  ninth,  tenth,  eleventh,  and  tvvelth  articles  of  impeach- 
ment. all  relate  to  alleged  maltreatment  by  the  respondent, 
of  John  Cooper,  Esquire,  one  of  tiie  associate  judges  of  North- 
ampton county, 

As  to  the  subject  matter  of  complaint,  alleged  in  the  said 
ninth  article,  the  following  w ill  be  found  to  be  a history  of  the 
facts  of  that  case. 

To  August  sessions,  1823,  a recognizance  for  surety  of  the 
peace,  on  the  complaint  of  Susanna  Spangenburg,  was  return- 
ed again  Charles  Smith.  On  the  hearing  of  the  case,  on  the 
19th  of  August,  1823,  it  appeared  that  a very  aged  woman 
who  was  the  mother  of  one  of  the  defendants  and  grand  moth- 
er of  the  other,  was  picking  some  blackberries  along  the  fence 
of  a lot  occupied  by  the  husband  of  the  prosecutrix,  when  the 
prosecutrix  came  out  and  ordered  the  old  woman  away,  and 
some  words  passed  between  them;  about  this  time,  the  defen- 
dants came  up,  and  took  the  old  woman’s  part,  as  the  prosecu- 
trix was  endeavouring  to  throw  her  over  the  fence;  and  if  the 
respondent  recollects  aright,  the  prosecutrix  swore,  that  one  of 
them  said,  he  would  shoot  her,  if  she  did  not  let  the  old  wo- 
man alone.  Upon  the  hearing,  the  court  thought  that  the  de- 
fendants could  pay  the  costs,  and  as  they  had  used  improper 
language,  although  they  had  not  so  offended  as  to  induce  the 
court  to  continue  the  recognizance,  they  orderd  them  to  pay 
the  costs;  being  unable  to  comply  with  the  sentence,  they  were 
committed  to  prison.  On  the  21st  day  of  August,  1823,  just 
as  the  respondent  was  going  to  court,  the  sister  of  one  of  the 
defendants,  and  mother  of  the  other,  informed  him,  that  her 
son  was  very  sick,  and  in  all  probability  would  die,  if  contin- 
ued in  jail ; the  respondent  went  into  court,  sent  for  the  jail- 
or, and  inquuired  of  him.  as  to  the  situation  of  the  prisoner ; 
finding  thal  he  corroborated  the  statement  made  by  the  mo- 
ther, the  respondent  directed  some  one  of  the  persons  in  at- 
tendance on  the  court,  to  go  for  one  or  both  of  the  associate 
judges,  in  order  to  constitute  a court  of  quarter  sessions,  and 
directed  the  jailor  to  bring  the  boy  into  court;  the  boy  being 
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brought,  in  a short  time  judge  Cooper  came  into  court;  the 
respondent  stated  the  circumstances  to  him,  and  as  he,  judge 
Cooper,  was  a physician,  requested  him  to  examine  the  boy 
and  ascertain  his  situation  ; this  judge  Cooper  in  a very  rude 
and  unfeeling  manner,  refused  ; adding  something  about  the 
general  bad  behaviour  of  the  Smiths,  and  the  respectability  of 
the  prosecutrix’s  family.  The  respondent  expostulated  mildly 
with  him  for  some  time,  and  desired  to  be  informed  as  to  the 
real  state  of  the  health  of  the  prisoner,  who  appeared  very 
sick,  but  finding  it  in  vain,  he  at  length,  provoked  by  the  con- 
duct of  judge  Cooper,  which  appeared  to  the  respondent  to  be 
inhuman  in  the  extreme,  did  say  to  judge  Cooper,  that  “ if  the 
doy  dies  in  jail,  his  blood  will  not  be  on  my  head.”  The  re- 
spondent had  despatched  a messenger  also  for  judge  Wagener, 
the  other  associate,  and  as  judge  Cooper  saw  him  coming 
down  street,  he  left  the  bench  and  went  in  a direction  to  meet 
judge  Wagener,  did  meet  him,  and  endeavoured,  out  of  the 
court  house,  to  dissuade  him  from  joining  the  respondent,  in 
making  any  alteration  in  the  sentence  of  the  Smiths.  Judge 
Wagener  came  into  court,  and,  on  hearing  and  being  satisfied 
that  the  boy  was  really  sick,  and  that  the  defendants  w-ere 
unable  to  pay  the  costs,  the  court  believed  it  better  to  change 
the  sentence  and  direct  the  county  to  pay  the  costs,  which 
was  accordingly  cone  : and  both  the  defendants  wrere  dis- 
charged, the  court  believing  that  the  complaint  and  proceed- 
ings against  them  being  joint,  the  determination  ought  to  be 
joint  also. 

The  respondent  neither  threatened,  intimidated,  nor  insult- 
ed the  said  judge  Cooper,  nor  did  he  cause  him  to  leave  the 
bench,  nor  did  exert  any  authority  not  delegated  him,  or  en- 
deavour, by  coercion  and  threats,  to  prevent  the  said  judge 
Cooper  from  exercising  his  right  as  a judge  of  the  court,  nor 
did  the  respondent  corruptly  abuse  and  degrade  tiie  office  of 
president  judge,  which  he  fills. 

And  the  said  Robert  Porter,  for  plea  to  the  said  ninth  arti- 
cle of  accusation  and  impeachment,  saith  that  he  is  not  guilty 
of  the  misdemeanor  in  the  said  article  alleged,  in  manner  and 
form,  as  it  is  therein  alleged  against  him. 

ARTICLE  X. 

The  tenth  article  of  impeachment,  charges  the  respondent 
with  somewhat  similar  maltreatment  of  judge  Cooper,  in  tw7o 
instances  therein  alleged. 

In  the  case  of  Witchell  vs.  German,  the  cause  of  action  had 
once  been  tried,  and  a verdict  and  judgment  rendered  in  favor 
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of  defendants,  to  the  satisfaction  of  the  court.  The  plaintiff 
brought  a new  ejectment,  and  on  the  trial  of  this  second  ac- 
tion, a verdict  was  rendered  in  favor  of  the  plaintiff  contrary 
to  the  charge  of  the  court.  A motion  was  made  to  set  the  ver- 
dict aside  ; the  respondent  was  in  favor  of  granting  the  i*ule, 
and  judge  Cooper  was  opposed  to  it : judge  Wagener  was 
sent  for,  and  on  coming  into  court,  he  expressed  his  reluctance 
to  decide  upon  a case,  the  trial  of  which  he  had  not  heard,  but 
finally  joined  in  granting  the  rule  to  shew  cause  why  a new 
trial  should  not  be  granted.  And  it  is  also  true,  that  subse- 
quently, the  respondent,  judge  Cooper  and  judge  Wagener 
agreed  in  granting  the  new  trial.  It  is  possible  that  the  re- 
spondent may  have  said,  earnestly,  that  if  there  ever  was  a 
case  in  which  a newr  trial  ought  to  be  granted,  that  was  such 
a case  ; for  he  honestly  thought  so  then,  and  honestly  thinks 
so  still.  But  he  denies,  that  while  that  case  w as  before  the 
court,  his  conduct  w as  such,  as  is  alleged  in  the  article  of  im- 
peachment. 

To  the  other  instance  alleged  in  the  said  article,  as  neither 
time  nor  circumstances  are  mentioned,  from  which,  if  it  did 
take  place,  the  respondent  could  have  his  recollection  refer- 
red to  the  transaction,  he  does  not  conceive  that  he  ought  to 
be  bound  to  answer ; nor  has  he  any  recollection  of  any  such 
occurrence  having  taken  place,  unless  the  following  incident 
be  the  matter  alluded  to.  Many  years  since,  w hile  the  gen- 
tlemen of  the  bar  were  engaged  profitably  for  the  public,  in 
adjusting  a case  depending  in  the  court  of  common  pleas  of 
Northampton  county,  judge  Cooper  came  into  court,  took  his 
seat  upon  the  bench,  and  in  a very  rude  and  dictatorial  man- 
ner, addressed  this  respondent  as  follows,  “ why  don’t  you 
attend  to  the  trial  list,”  this  respondent  replied  to  him  “ that 
he  would  thank  him  for  less  of  his  dictation,”  and  he  believes 
there  w as  much  more  courteousness  in  his  reply,  than  in  judge 
Cooper’s  address.  Judge  Cooper  apologized  for  his  rude- 
ness, and  the  respondent  supposed  that  this  affair  wras  thus 
consigned  to  oblivion  between  them.  But  he  knows  of  no 
rule  of  law,  reason  or  mere  common  courtesy,  which  should 
prevent  him  from  repelling  dictation  attempted  to  be  exer- 
cised over  him  by  any  other,  not  having  the  right  to  control 
him. 

And  the  said  Robert  Porter,  for  plea  to  the  said  tenth  ar- 
ticle of  accusation  and  impeachment,  saith,  that  he  is  not 
guilty  of  the  misdemeanor  in  the  said  article  alleged,  in 
manner  and  form,  as  it  is  therein  alleged  against  him. 
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ARTICLE  XI. 

The  eleventh  article  of  impeachment  accuses  the  respond- 
ent with  charging  the  jury,  in  the  case  of  Reese  vs.  Sigman, 
without  consulting  judge  Cooper,  or  giving  him  an  opportu- 
nity of  expressing  his  opinion,  and  when  he  had  finished 
charging  the  jury,  and  judge  Cooper  was  proceeding  to  ad- 
dress them,  preventing  the  said  judge  Cooper  from  so  doing. 

All  the  allegations  in  this  article,  are  contrary  to  the  facts 
as  they  occurred. 

Jacob  Reese,  jr.  brought  an  action  before  justice  Able, 
against  Elizabeth  Sigman,  as  executrix  in  her  own  wrong  of 
Jacob  Sigman,  deceased,  for  a debt  amounting  to  between  ten 
and  eleven  dollars.  The  justice  on  a hearing,  gave  judgment 
in  favor  of  the  defendant,  from  which  the  plaintiff  appealed  ; 
and  the  matter  came  on  for  trial  at  January  term,  1822,  of 
the  common  pleas  of  Northampton  county.  In  the  trial  it  very 
clearly  appeared  to  judge  Wagener  and  the  respondent,  that 
the  plaintiff  had  no  claim,  either  in  law  or  justice,  upon  the 
defendant.  Judge  Cooper  had,  during  the  trial  expressed  a 
different  opinion.  When  the  testimony  and  arguments  were 
closed,  the  respondent,  as  usual,  addressed  the  jury,  expect- 
ing, as  a matter  of  course,  that  if  judge  Cooper  continued  to 
dissent,  he  would  express  his  sentiments  to  the  jury.  The  re- 
spondent has  no  recollection  of  judge  Cooper’s  attempting  to 
charge  the  jury,  and  is  very  certain,  there  was  nothing,  either 
in  the  manner  or  expressions  of  the  respondent,  which  prevent- 
ed him  from  so  doing. 

And  the  said  Robert  Porter,  for  plea  to  the  said  eleventh  ar- 
ticle of  accusation  and  impeachment,  saith,  that  he  is  not 
guilty  of  the  misdemeanor  in  the  said  article  alleged,  in  man- 
ner and  form,  as  it  is  therein  alleged  against  him. 

ARTICLE  XII. 

The  twelfth  article  of  impeachment,  charges  the  respondent 
with  having,  on  frequent  occasions,  treated  the  said  judge 
Cooper  in  a rude,  insolent  and  contemptuous  manner,  while 
holding  courts,  by  neglecting  and  refusing  to  consult  him,  pay- 
ing no  regard  to  his  opinion,  and  when  papers  were  handed  to 
the  court,  which  it  was  necessary  for  the  judges  to  sign  or 
examine,  moving  or  pushing  them  to  judge  Cooper,  in  a rude, 
insolent  and  contemptuous  manner.  Thus  obstructing  the  due 
administration  of  justice,  usurping  and  exercising  powers  not 
delegated  to  him,  attempting  to  degrade  one  of  the  judges  of 
the  court  in  which  lie  presides  ; and  thereby  degrading  the 
charts  of  justice,  and  bringing  the  law  into  contempt. 
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The  respondent  deems  it  right  to  protest  against  answering 
this  charge,  inasmuch  as  the  principles  of  law  and  jnstice  re- 
quire, that  every  charge  of  an  offence,  should  be  made  in  such 
precise  and  definite  terms,  as  that  it  may  be  met  by  precise  and 
definite  proof.  The  law  expects  no  man  to  come  intoacourt 
of  justice,  prepared  to  answer  for  every  act  of  his  life,  and 
therefore  requires  such  certainty  of  description  as  to  time, 
place  and  offence,  as  will  put  the  party  on  his  guard,  and  en- 
able him  to  meet  the  accusation  with  proof.  The  accusation 
is  so  general,  vague  and  uncertain,  as  to  render  it  almost  im- 
possible to  meet  it.  He  therefore  respectfully  submits  to  the 
court,  whether  he  ought  to  be  called  on  to  answer  to  the  said 
charges,  in  the  said  article  contained. 

Should  this  honourable  court,  however,  think  that  he  is  still 
bound  to  answer,  he  then  for  answer  says,  that  he  has  not  on 
frequent  occasions,  nor  on  any  occasion,  treated  the  said  judge 
Cooper  in  a rude,  insolent  and  contemptous  manner,  while 
Holding  court  with  him,  by  neglecting  or  refusing  to  consult 
with  him,  nor  treating  his  opinions  with  disregard,  nor  has 
he  ever,  in  the  manner  stated  in  the  said  twelfth  article,  thrown 
or  pushed  a paper  or  papers  towards  judge  Cooper  in  a rude, 
insolent  and  contemptuous  manner;  nor  has  he  ever,  by  vio- 
lent, wilful  and  arbitrary  conduct,  obstructed  the  due  admi- 
nistration of  justice,  nor  usurped  and  exercised  authority,  not 
delegated  to  him ; nor  has  he  ever  attempted  to  degrade  any 
of  the  judges  of  the  court,  in  which  he  presides,  nor  did  he 
ever  degrade  the  court  of  justice,  and  bring  the  law  into  con- 
tempt, in  violation  of  the  constitution,  or  against  the  peace  and 
dignity  of  the  commonwealth  of  Pennsylvania. 

This  respondent  has  been  president  judge  of  the  3d  judicial 
district  for  upwards  of  16  years,  in  which  time  he  has  had  on 
the  bench  with  him  in  the  various  counties  of  his  district,  no 
less  than  eighteen  associate  judges,  to  wit  : Seven  in  Berks 
county,  of  whom  five  are  yet  living  ; two  in  Schuylkill  coun-  j 
ty,  both  of  whom  are  yet  living  ; four  in  Lehigh  county,  two 
of  whom  are  yet  living;  four  in  Northampton  county,  two  of 
whom  are  yet  living  ; and  two  in  Wayne  county,  both  of  whom 
are  yet  living.  From  no  one  of  this  number,  has  any  com- 
plaint been  preferred,  except  by  Dr,  John  Cooper,  although  it 
may  have  been  the  respondent’s  lot,  at  one  time  or  another,  to 
have  differed  in  opinion  with  some  of  them. 

And  the  said  Robert  Porter  for  plea  to  the  said  twelfth  arti-, 
cle  of  accusation  and  impeachment,  (saving  and  reserving  to 
himself  the  right  of  objecting  to  the  said  article  for  the  insuf- 
ficiency thereof,)  saith,  that  he  is  not  guilty  of  the  misde- 
meanor in  the  said  article  alleged,  in  manner  and  form,  as  it 
is  therein  alleged  against  him. 
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Conscious  of  the  uniform  rectitude  of  his  intentions,  the  re* 
spondent  feels  no  fears  as  to  the  result  before  this  court.  Be- 
cause he  is  confident,  that  in  every  instance  since  his  appoint- 
ment to  the  station  which  he  holds,  he  has  acted  according  to 
the  honest  dictates  of  his  conscience,  and  with  a sole  view  to 
the  administration  of  justice  according  to  law,  without  fear, 
favor  or  affection.  He  has  not  the  vanity  to  believe,  that  he 
has  been  always  right,  for  that  wrould  be  arrogating  to  him- 
self more  than  belongs  to  humanity.  He  will  not  even  say, 
that  he  has,  upon  every  occasion,  been  able  to  command  his 
feelings,  as  fully  as  upon  subsequent  reflection,  he  could  have 
wished  he  had  done  ; but  this  much  he  does  know,  and  he  saitli 
it  with  a full  conviction  of  its  truth,  that  whatever  errors  he 
may  have  committed  in  the  course  of  his  judicial  career,  have 
been  “ errors  of  the  head  and  not  of  the  heart.” 

The  respondent  is  one  of  the  few  surviving  officers  of  the 
army  of  the  revolution;  he  saw  his  country  rise  into  political 
existence,  and  aided  in  the  struggle  for  her  emancipation  ; he 
has  seen  the  generation  of  that  period  nearly  all  pass  from  the 
stage  of  human  action,  and  their  descendants  rise  and  take 
their  places ; he  would  be  destitute  of  feeling,  were  he  to  be 
insensible  to  charges,  which,  if  well  founded,  would  go  to  con- 
sign his  old  age  to  ignominy,  and  his  character  to  disgrace. 
He  only  asks  that  he  may,  and  expects  that  he  w ill  receive,  at 
the  hands  of  his  judges,  that  which  he  has  always  endeavour- 
ed to  administer  to  his  fellow  men,  “ equal  and  impartial 
justice.” 

R.  PORTER. 

December  13,  1823, 

The  respondent  then  handed  to  the  president  of  the  court, 
the  pleas  and  answers  which  had  been  read. 

Seats  were  then  assigned  to  the  respondent  and  his  counsel. 

The  president  of  the  court  then  demanded  of  the  gentle- 
men, managers  of  the  House  of  Representatives,  what  reply 
they  had  to  make  to  the  said  pleas  and  answers  of  the  respond- 
cut. 

Mr.  Maclean  on  behalf  of  the  managers,  requested  time 
until  eleven  o’clock,  on  Monday  morning  next,  to  consult  the 
house  of  Representatives,  as  to  such  replication  as  will  be  pro- 
per to  make  to  the  respondent’s  answ  ers  and  pleas. 

Which  the  court  granted.  And, 

On  motion, 

Of  Mr.  Burnside  and  Mr.  Kerlin, 

The  president  ordered  the  court  to  be  adjourned  until  ele- 
ven o’clock,  on  Mondav  morning  next. 

12 
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SATURDAY,  December  17,  1825. 


The  clerk  of  the  house  of  Representatives  being  introduced, 
presented  an  extract  of  the  journal  of  that  house,  which  was 
read  as  follows,  viz. 


In  the  House  of  Representatives, 

December  16,  1825. 


On  motion, 

Ordered,  That  Messrs.  Maclean.  Irwin,  Cunningham,  and 
Farrel,  be  excused  from  serving  on  the  committee  appointed 
to  manage  the  trial  of  the  articles  of  impeachment  against 
Robert  Porter.  Esq.  president  judge  of  the  third  judicial  dis- 
trict, and  that  es^rs.  F.  Smith,  Petrikin,  Heston  and  Bee- 
son, be  of  the  said  committee. 

Laid  on  the  table. 


MONDAY,  December  19,  1825.  . 

The  Court  was  duly  opened. 

The  managers  with  their  counsel  Samuel  Douglass,  Esq. 
and  the  respondent,  with  his  counsel  David  Paul  Brown,  Esq. 
attended. 

Mr.  F.  Smith  one  of  the  managers  then  presented  the  re- 
plication of  the  House  of  Representatives,  to  the  respondent’s 
pleas  and  answers,  which  was  read  as  follows  : 

In  the  House  of  Representatives. 

December  17,  1825. 

The  House  of  Representatives  of  the  Commonwealth  of 
Pennsylvania,  prosecuting  on  behalf  of  themselves  and  the 
people  of  Pennsylvania,  against  Robert  Porter,  Esq.  presi- 
dent judge  of  the  third  judicial  district  of  the  commonwealth 
of  Pennsylvania,  reply  to  the  plea  or  answer  of  the  said  Ro- 
bert Porter.  Esq.  and  aver  that  the  charges  against  the  said 
Robert  Porter,  Esq.  are  true,  and  that  the  said  Robert  Por- 
ter, Esq.  is  guilty  of  all  and  every  the  matters  contained  in 
the  articles  of  accusation  and  impeachment,  by  the  late  House 
of  Representatives,  exhibited  against  him,  in  manner  and 
form  as  they  are  therein  charged,  and  this  the  present  House 
of  Representatives,  are  ready  to  prove  against  him,  at  such ' 
convenient  time  and  place,  as  the  Senate  shall  appoint  for  that 
purpose. 

JOSEPH  RITNER,  Speaker  of  the 
House  of  Representatives. 

Attest,  F.  R.  Shunk,  Clerk. 
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Mr.  Douglass,  on  behalf  of  the  managers,  asked  that  the 
trial  might  be  postponed  until  Wednesday  morning  next,  in 
order  to  enable  them  to  examine  the  evidence  and  be  more 
fully  prepared  for  trial. 

Mr.  Burnside  observed,  That  he  thought  that  to  morrow 
would  be  time  enough.  He  therefore  moved,  that  the  trial  be 
postponed  until  to  morrow  morning  at  eleven  o’clock,  at  which 
time  the  trial  shall  proceed  without  fail. 

Mr.  Sutherland  thought  that  the  request  of  the  managers 
ought  to  be  granted  ; their  counsel  had  been  but  just  employ- 
ed ; he  has  not  had  time  to  examine  the  testimony  and  make 
the  necessary  preparation.  The  attorney  general  too,  whom 
the  managers  were  also  authorized  to  call  to  their  assistance, 
he  understood  would  be  here  to  day. 

Mr.  Burnside  said,  this  court  ought  not  to  set  such  an  exam- 
ple of  disregard  of  the  usual  course  of  proceeding,  as  to  grant 
a postponement,  which  no  other  court  would  grant ; there  are 
a number  of  witnesses  in  attendance,  and  as  a matter  of  indul- 
gence, it  ought  not  to  be  granted,  on  the  score  of  expense. 

Mr.  Sutherland.  The  business  may  perhaps  be  expedited  by 
granting  the  indulgence  asked — if  time  were  granted  the  ma- 
nagers could  possibly  shorten  the  trial,  by  the  examination  and 
arrangement  of  the  testimony,  and  if  the  counsel  for  the  pro- 
secution and  defence,  could  have  time  for  consultation,  they 
might  examine  the  testimony  taken  last  year,  before  the  com- 
mittee, and  agree  to  admit  it,  and  save  the  time  of  examining 
the  witnesses  before  the  court. 

Mr.  Duncan.  There  are  some  witnesses  attending  in  rela- 
tion to  the  9th  article  of  impeachment,  which  is  a very  simple 
one,  and  the  court,  for  the  purpose  of  saving  time,  might  hear 
the  witnesses  attending  on  that  charge. 

Mr.  Sutherland.  Perhaps  if  we  did  so  agree,  as  the  article 
was  so  unimportant,  the  managers  might  not  agree  to  take  it 
up,  or  press  it  upon  the  trial. 

Mr.  Dewart.  There  has  been  an  adjournment  already  in  this 
case,  to  accommodate  the  managers,  for  nearly  a week,  and 
why  should  we  be  keeping  witnesses  here  on  expense  from  day 
to  day. 

Mr.  Mann  thought  the  application  on  behalf  of  the  mana- 
gers was  a reasonable  one,  and  ought  to  be  granted;  the  time 
asked  was  but  a short  one. 

Mr.Dunlop.  I would  suggest  the  propriety  of  3 o’clock,  P.M. 
to-morrow,  as  affording  sufficient  time  for  the  preparation  for 
which  the  postponement  is  asked.  Something  in  this  case  is 
due  to  the  respondent — he  has  been  here  in  attendance  for  some 
time,  the  testimony  has  already  been  reduced  to  writing,  the 
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charges  have  been  made  out  minutely,  and  all  the  counsel  have 
to  do,  for  a fair  understanding  of  thequestion,  is  to  peruse  the 
testimony  ; for  which  the  time  proposed  will  afford  ample 
time. 

Mr.  Burnside  accepted  the  modification,  and  the  managers 
agreed  to  that  time. 

The  tidal  was  thereupon  postponed  until  3 o’clock,  P.  M. 
to-morrow. 

Mr.  Burnside  suggested  the  propriety  of  calling  over  the 
names  of  the  witnesses,  and  read  a letter  which  he  had  receiv- 
ed from  Hugh  Bellas,  Esq.  asking  further  time  for  his  attend- 
ance. 

The  names  of  the  witnesses  were  called,  7 on  the  part  of  the 
prosecution,  and  10  on  the  part  of  the  respondent,  answered. 

Mr.  Petrikin.  Mr.  Baird,  one  of  the  witnesses  for  the  com- 
monwealth, we  understand  is  unwell  and  unable  to  attend.  We 
have  applied  to  the  respondent,  and  he  has  declined  consent- 
ing to  read  the  notes  of  his  testimony.  We  must  apply  to  the 
court  to  have  his  deposition  taken. 

Mr.  Douglass.  Mr.  Baird  is  so  indisposed  that  he  cannot 
attend,  and  the  respondent  has  declined  to  assent  to  the  pro- 
position of  reading  the  notes  of  his  testimony;  we  are  disposed 
on  the  part  of  the  commonwealth,  to  grant  every  accommoda- 
tion to  the  respondent. 

Mr.  Brown.  An  intimation  has  been  given,  that  a proposi- 
tion has  been  made  to  the  respondent,  to  consent  to  the  read- 
ing of  the  notes  of  testimony  of  witnesses  who  cannot  attend, 
and  this  is  based  upon  a suggestion,  that  the  managers  intend 
to  extend  the  same  accommodation  to  us.  A proposition  has 
also  been  made  to  take  the  depositions  of  witnesses,  to  be  read 
on  the  trial.  This  is  a case  of  an  highly  criminal  nature,  and 
in  such  cases  depositions  cannot  be  taken.  We  have  a right 
to  the  examination  of  the  witnesses,  here  before  this  court.  As 
to  the  matter  of  accommodation  proposed  to  be  extended  to  us, 
our  answer  is,  that  we  desire  none— we  come  here  to  answer 
to  the  laws  of  our  country,  if  they  have  been  offended,  and  we 
come  here  so  to  answer  according  to  law,  and  not  otherwise. 

The  Sergeant  at  Arms  not  having  returned  to  prove  the 
service  of  the  process  on  the  witnesses,  Mr.  Sutherland  sug- 
gested the  propriety  of  the  court  adjourning  until  to-morrow 
morning  at  eleven  o’clock,  in  order  to  receive  proof  of  the  ser- 
vice of  subpoenas,  grant  attachments,  &c.  and  made  a motion 
to  that  effect,  which  was  seconded  by  Mr.  Burnside,  and  the 
court  adjourned  until  that  hour. 
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TUESDAY,  December  20,  1825. 

The  court  was  duly  opened — all  the  members  present. 

Messrs.  F.  Smith,  Thomas,  Heston,  Petrikin,  Beeson,  W. 
B.  Foster  and  M ‘Reynolds,  managers,  and  Samuel  Douglass, 
Esq.  their  counsel,  And 

The  respondent  and  David  Paul  Brown,  Esq.  his  counsel, 
attended. 

Mr.  Douglass  requested  that  the  names  of  the  witnesses  on 
the  part  of  the  prosecution,  might  be  called  over,  to  ascertain 
who  were  present,  which  was  done  by  the  clerk,  and  thirteen 
answered,  and  three  were  absent. 

The  Sergeant  at  Arms  made  proof  of  the  personal  service 
of  a subpoena  on  Hugh  Bellas,  Esq.  and  he  not  answering, 
the  court  award  an  attachment  returnable  forthwith,  and  the 
same  was  accordingly  issued. 

He  also  made  proof  of  the  service  of  a subpoena  by  copy, 
upon  Samuel  Baird,  Esq.  The  president  then  read,  endorsed  on 
the  said  copy,  a certificate  of  Dr.  Isaac  Heister,  stating  that 
Mr.  Baird  was  under  his  care  for  a disease  in  the  eyes,  and 
that  in  his  opinion,  he  could  not  attend  without  very  great  risk 
to  his  sight. 

Mr.  Douglass  observed,  that  the  court  under  the  circum- 
stances, would  not  probably  issue  an  attachment  against  Mr. 
Baird.  He  waved  any  further  motion  at  this  time — bethought 
he  could  satisfy  the  court  that  they  had  the  right  to  issue  a 
commission  to  take  his  testimony. 

Mr.  Burnside  observed,  that  M.  J.  Biddle,  Esq.  informed 
him  yesterday,  that  Mr.  Baird  was  sick;  that  Mr.Baird  knew 
no  fact,  which  he,  Mr.  Biddle,  did  not  know  also. 

Mr.  Douglass.  The  most  of  the  witnesses  who  are  yet  ab- 
sent I understand  will  be  here  this  evening — we  will  ask  for 
no  further  attachments  at  this  time.  There  are  also  a number 
of  material  witnesses  who  have  not  yet  been  subpoenaed.  I 
therefore  pray  subpoenas  for  Samuel  Sitgreaves,  Hopewell 
Hepburn,  Jefferson  K.  Heckman,  Christian  F.  Beitel,  and 
John  M.  Scott,  Esquires,  and  Daniel  Helfrich,  returnable 
forth  with. 

The  subpoenas  were  accordingly  awarded. 

Mr.  Dunlop.  If  the  court  will  adopt  the  views  contained 
in  the  resolution  which  I am  about  to  offer,  it  will  save  much 
time  and  trouble,  which  may  otherwise  be  consumed  in  the  in- 
vestigation of  matters,  which  if  even  fully  established,  impute 
no  crime,  and  constitute  no  misdemeanor.  I therefore  beg 
leave  to  offer  the  following  resolution,  and  will  briefly  explain 
my  object  in  so  doing 
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Resolved,  That article  of  impeachment  as  exhibited  by 

the  House  of  Representatives  against  Robert  Porter,  Esq.  does 
not  contain  a charge  of  impeachable  nature — that  the  court 
would  not  he  justified  in  hearing  evidence  to  support  it,  & that 
the  managers,  therefore,  proceed  to  the  establishment  of  the 
other  articles  of  impeachment. 

Mr.  Dunlop  rose  and  spoke  as  follows  : 

TLhe  application  I am  about  to  make  to  the  honorable  court 
to  quasi)  the  charges  to  be  embraced  by  the  resolution  just  of- 
fered for  consideration,  I conceive  to  be  peculiarly  proper  at 
this  stage  of  the  prosecution.  It  will  save  the  expense  and 
trouble  we  are  about  to  involve  ourselves  in  at  this  period,  in 
granting  the  applications  just  now  made  for  attachments  and 
subpeenas,  to  bring  up  witnesses  from  distant  parts  of  the  com- 
monwealth to  support  those  charges  which  contain  no  descrip- 
tion of  official  misdemeanors.  I hope  therefore  I may  be  ex- 
cused for  urging  upon  the  senate  the  propriety  of  this  resolu- 
tion, and  stating  my  reasons  for  offering  it  to  their  conside- 
ration. 

This  dignified  tribunal  before  whom  the  honorable  respond- 
ent is  accused,  owes  high  duties  to  themselves — their  constitu- 
ents, and  the  respondent — We  are  now  establishing  a prece- 
dent which  will  be  cited  not  only  in  our  senate — but  in  that 
of  our  sister  commonwealths,  and  even  of  that  of  the  United 
States.  The  decision  of  our  senate  has  been  cited  in  the  last 
mentioned  distinguished  tribunal,  as  delivered  in  the  case  of 
judge  Addison,  and  why  may  not  the  proceedings  of  this  court, 
in  the  case  now  before  them,  be  cited  as  an  exposition  of  our 
constitution,  and  applied  by  analogy  by  our  sister  republics  to 
their  own?  Let  us  then  proceed  cautiously  : let  us  establish  a 
solemn  precedent,  as  the  evidence  of  our  opinion  of  w hat  is 
the  extent  of  the  authority  of  this  distinguished  court. 

If  these  three  first  charges  contain  no  description  of  official 
misdemeanor,  why  shall  we  investigate  them?  will  not  the 
public  and  our  constituents  think  our  time  employed  to  little 
purpose  in  spending  days,  and  may  be  weeks,  in  listening  to 
testimony  to  establish  charges  which,  if  fully  proved,  will  be 
ultimately  decided  by  us  in  favor  of  the  respondent?  If  the 
matters  charged  in  the  three  first  articles,  do  not  exhibit  cri- 
minal charges  upon  which  this  court  could  convict  the  ac- 
cused, is  it  not  worse  than  idle  to  waste  our  time  and  the  pub- 
lic money  upon  such  a useless  prosecution?  If  the  charges 
alluded  to,  do  not  import  a crime  upon  which  the  court  has 
jurisdiction,  we  cannot  convict,  however  well  they  may  be 
established  by  the  facts. 

The  honorable  house  of  representatives  cannot  object  to  the 
course  I am  recommending.  They  are  the  presenters  only  of 
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the  charges.  We  are  to  decide  upon  them  on  our  oaths  and 
consciences,  according  to  the  law  of  the  land.  After  hearing 
all  the  evidence  which  mpy  be  adduced,  it  is  our  province  to 
decide  upon  the  application  of  the  facts  and  the  criminality  of 
the  charges. — They  are  placed  by  the  house  before  us  for  our 
disposal.  The  house  cannot  urge  us  into  any  particular 
course  of  proceeding  If  the  charges  import  no  official  mis- 
demeanor, can  they  insist  on  our  saying  so  against  our  own 
opinions?  or,  can  they  direct  us  in  the  admission  or  rejection 
of  testimony?  or  control  our  opinions  upon  the  nature  and  suf- 
ficiency of  the  allegations  of  the  commonwealth?  The  mana- 
gers will  npt  ask  to  control  us  in  taking  our  own  course  in 
deciding  upon  this  cause,  however  important. 

Hearing  testimony,  upon  those  insufficient  charges,  will  not 
make  them  sufficient.  If  they  contain  no  criminal  charge;  tes- 
mony  however  ample,  will  not  stretch  their  limits,  or  add  cer- 
tainty to  their  uncertainty.  The  question  on  them  is  not  one 
of  disputed  fact,  but  whether  a crime  is  set  forth  at  all.  If  the 
prool  made  out  the  charges,  we  cannot  convict.  We  must  one 
time  or  other  decide  upon  their  deficiency,  and  why  not  now? 

We  surely  have  the  power  to  make  the  decision  ultimately 

then  why  not  exercise  it  now?  The  question  is  only  one  of  ex- 
pediency. 

I would  not  ask  this  honorable  court  to  take  the  step  I have 
insisted  upon,  unless  they  are  clearly  satisfied  of  the  insuffi- 
ciency of  the  charges  to  be  embraced  by  the  resolution  of- 
fered. 

The  jurisdiction  of  this  court  is  defined  by  our  constitution. 
Its  authority  is  not  unlimited,  and  embracing  the  power  of 
trying  every  cause  in  the  criminal  code.  The  bounds  of  our 
authority  are  clearly  defined  and  cannot  be  mistaken. 

Let  us  then,  sir,  understand  the  extent  of  the  jurisdiction 
of  this  high  court,  and  see  if  the  crimes  here  charged  upon  the 
honorable  respondent,  are  crimes  over  which  we  can  exercise 
that  jurisdiction. 

Can  a judicial  officer  of  this  commonwealth,  sir,  be  tried! 
in  this  court  for  any  offence  whatever?  Or,  are  the  crimes  for 
which  lie  is  impeachable  to  be  boundless  as  the  vagaries  of  an 
idle  imagination;  or  are  there  any  limits  to  such  offences? 

Can  a judge  be  impeached  and  convicted  of  a breach  of 
politeness?  Are  we  sitting  here  as  a court  of  fashion  to  regu- 
late his  manners  and  his  dress?  surely  not!  Can  we  try  him, 
sir,  for  any  thing  that  is  not  a misdemeanor,  and  that  misde- 
meanor, a misdemeanor  in  office? 

Let  us  look,  sir,  to  that  noble  instrument  bjr  which  we 
are  constituted,  and  see  what  is  our  authority?  The  constitu- 
ion.  art,  IV  says,  that  the  senate  shall  try  impeachments; 
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and  that  all  civil  officers  shall  be  liable  to  impeachment  for 
any  misdemeanor  in  office.  They  can  therefore,  be  impeach- 
able only  for  such  offences.  What  then  is  a misdemeanor  in 
office  ? There  are  limits  surely  to  the  definition  ! There  are 
crimes  which  a judge  may  commit  which  we  cannot  try.  We 
are  expressly  limited  in  our  jurisdiction,  to  misdemeanors  in 
office.  We  could  not  surely  convict  a judge  of  assault  and 
battery  committed  out  of  court,  or  even  for  theft ; or  indeed 
under  our  constitution,  for  any  offence  unconnected  with  the 
discharge  of  his  official  duty.  The  crime  must  be  a misde- 
meanor in  office.  We  may  lament  the  language  of  the  instru- 
ment, but  our  sorrow  w ill  not  extend  its  import  or  give  a la- 
tent spirit  to  the  plainest  words. 

The  constitution  of  the  United  States  has  steered  clear  of 
these  absurdities,  by  rendering  their  officers  impeachable,  not 
merely  for  misdemeanors  in  office,  but  “for  high  crimes  and 
misdemeanors,”  whether  official  or  not. 

What  then  is  an  official  misdemeanor  according  to  the  con- 
stitution ? can  it  be  any  thing  else  than  a crime  in  its  legal 
technical  sense,  a violation  of  some  known  law,  or  criminal 
omission  to  perform  some  act  prescribed  by  the  laws  of  the 
land  ? Surely  there  must  be  an  offence  committed — or  can  a 
judge  be  convicted  when  he  is  charged  with  no  crime  ? Is  it 
possible  the  term  is  so  vague  as  to  have  no  definite  meaning, 
and  that  a judicial  officer  may  be  guilty  w hen  he  has  violated 
no  law — does  the  term  mean  any  thing  and  every  thing  ? 

Can  it  be  that  the  law  with  such  exemplary  caution  defines 
every  crime  for  which  a citizen  must  suffer,  however  petty, 
and  yet  left  all  your  civil  officers  of  the  government  exposed 
to  the  vague  opinions  and  imaginations  of  his  numerous 
judges.  Has  the  law  minutely  defined  every  other  crime  ex- 
cept official  misdemeanor  ? Has  it  left  the  highest  and  the 
lowest  civil  officers  of  our  republic  to  conviction  without  trans- 
gression, and  left  the  bounds  of  their  criminality  as  illimita- 
ble as  space. 

There  is,  sir,  a definite  meaning  to  the  term  misdemeanor, 
well  known  to  the  law  : The  constitution,  when  it  uses  a legal 
phrase  must  look  to  the  law-books  for  a definition  of  the  term. 
They  are  to  he  found  no  where  else  so  defined  as  to  be  at  all 
applicable  to  its  construction.  The  use  of  legal  terms  means 
to  give  them  a technical  import.  ' * 

The  lawr  defines  a misdemeanor  to  be  a violation  of  some 
known  law,  some  act  amounting  to  a crime  less  than  felony  ; 
it  is  synonymous  with  crimes,  and  imports  an  offence  indict- 
able in  a court  of  justice,  (4  Bl.  com.  5.)  The  word  is  often 
used  along  w ith  that  of  crime,  to  embrace  indictable  offences 
less  than  felony,  meaning  a wilful  violation  of  some  known 
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rule  either  of  the  statute  or  common  law  of  the  land,  for  which 
the  officer  may  be  subjected  to  punishment  in  a court  of  cri- 
minal  justice,  and  distinguishes  such  offences  from  civil  tres- 
passes,  the  compensation  for  which  is  sought  for  by  a civil 
suit  in  the  form  of  damages  : A misdemeanor  in  office  then, 
I conceive,  must  be  such  an  offence  as  amounts  to  a violation 
of  the  statute  or  common  law  of  the  commonwealth,  or  an 
omission  to  do  some  act  prescribed  by  the  law  as  would  sub- 
ject the  officer  to  conviction  in  our  criminal  courts  : and  ex- 
cept from  this  definition  such  acts  or  omissions  as  are  express- 
ly prescribed  by  the  statute  law,  as  creating  misdemeanors 
by  such  restrictive  provision,  such  as  the  neglect  to  dispose  of 
cases  of  certioraries  within  a limited  time,  and  many  others 
of  a similar  nature,  none  of  which  are  here  charged  against 
the  respondent. 

The  constitution  expressly  recognises  these  views  by  sub- 
jecting the  impeached  officer  to  indictment  and  conviction  in 
the  criminal  courts,  notwithstanding  their  trial  here — by  say- 
ing that  for  offences  not  impeachable,  he  may  be  removed  by 
the  governor,  on  address,  &c. 

Mr.  Dunlop  then  went  into  a particular  examination  of  the 
three  first  charges,  to  prove  his  positions  with  respect  to 
them. 

Mr,  Dunlop  here  moved  to  fill  the  blank  with  the  words* 
“ the  three  first.” 

Mr.  Hawkins  suggested  the  propriety  of  taking  the  ques- 
tion on  each  article. 

Mr.  Dunlop  modified  his  motion,  by  offering  to  fill  the  blank 
with  “ the  first.” 

Mr.  Hawkins.  There  w ill  be  a contrariety  of  opinion  as  to 
which  of  these  articles  contain  impeachable  matter.  I cannot 
agree  with  the  gentleman  from  Franklin,  as  to  all  of  the  three 
first  articles  of  impeachment,  although  I think  that  as  to  some 
of  them,  no  impeachable  matter  is  laid,  nor  can  I assent  to 
his  proposition,  that  nothing  is  impeachable  unless  it  be  in- 
dictable. There  may,  in  my  estimation,  be  cases  of  such  in- 
fraction of  the  law  as  would  not  subject  the  party  to  prose- 
cution by  indictment,  and  yet  make  him  answerable  upon  ar- 
ticles of  impeachment. 

The  first  article  I apprehend,  does  not  contain  any  impeach- 
able matter.  The  complaint  there  is,  that  he  did  not  reduce 
bis  calculation  to  writing.  [Here  Mr.  H.  stated  the  facts 
charged  in  the  first  article.] 

In  all  this  matter  I think  the  judge  may  have  acted  with 
good  faith  ; prima  facia  he  is  to  be  considered  as  having  so 
acted,  and  I shall  therefore  vote  for  dismissing  this  article. 

13 
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Mr.  Sutherland  remarked,  that  notwithstanding  all  that 
had  been  said,  lie  thought  the  first  article  ought  to  be  inquired 
into.  These  articles,  said  Mr.  S.  are  something  in  the  na- 
ture of  an  indictment — an  indictment  containing  many  counts 
it  is  true.  Let  us  have  the  evidence,  and  if  we  have,  we  can 
better  judge  if  they  charge  offences  that  are  impeachable.  The 
evidence  may  make  it  out  impeachable.  If  the  facts  are  made 
out  as  charged,  I think  the  offence  is  impeachable.  I do  not 
agree  to  the  doctrine  laid  down  by  the  gentleman  from  Frank- 
lin ( Dunlop),  in  the  technical  definition  he  has  given  of  offences 
which  may  be  prosecuted  by  impeachment.  If  a judge  has 
perverted  the  laws  of  the  land  ; if  he  has  acted  with  tyranny 
and  oppression  ; it  he  has  obstructed  the  administration  of  jus- 
tice, for  all  these  he  is  impeachable,  hut  for  none  of  them  is  he 
indictable.  According  to  the  technical  rule  of  that  gentle- 
man, before  the  people  undertake  to  impeach  a public  officer, 
they  must  examine  the  constitution  with  a lawyer’s  eye,  and 
put  a legal  construction  on  each  part  of  it.  If  this  doctrine 
had  been  maintained  during  the  late  question  relative  to  the 
call,  of  a convention,  the  people  would  have  risen  up  in  arms 
against  it.  and  required  some  provisions  on  the  subject. 

In  the  first  article,  said  Mr.  S.  the  judge  is  charged  with 
having  descended  from  the  bench  to  become  a referee,  and 
having  made  a report  with  which  the  plantiff  was  dissatisfied  ; 
and  that  he  finally  sat  and  presided  in  court  upon  the  case, 
against  the  will  of  one  of  the  parties.  I take  this  as  it  is 
stated  in  the  article  of  impeachment,  for  if  the  respondent 
makes  out  his  justification  as  contained  in  his  answers,  which 
are  an  able,  I had  almost  said  splendid,  vindication  of  his  cha- 
racter and  conduct,  I will  vote  for  his  acquittal. 

The  mode  of  proceeding  proposed  by  the  gentleman  from 
Franklin  is  of  recent  origin:  the  first  attempt  of  the  kind  that 
was  ever  made,  w as  made  last  year,  in  the  case  of  the  impeach- 
ment against  judge  Franklin.  We  ought  to  go  on  to  hear  the 
evidence  for  the  people’s  sake  : we  ought  to  proceed  for  the 
judge  s sake  ; we  owe  it  as  a matter  ol  respect  to  the  house  of 
Representatives.  I wo  successive  houses  have  presented  the 
charges,  and  shall  we  not  inquire  into  the  matters  charged  ? 
It  is  for  the  judge’s  honour  and  safety,  that  we  should  pass 
upon  the  matter. 

I here  are  other  articles  which  I do  not  think  contain  impeach- 
able matter,  but  this  first  one,  if  proved,  I think  does.  I can- 
not therefore  agree,  without  further  consideration,  to  vote  for 
striking  out  the  article.  Whenever  courts  of  justice  shall  be 
found  influenced  by  interest,  fear,  favor  or  affection,  or  where- 
ver the  administration  of  justice  is  interrupted,  or  tyranny  or 
oppression  practised,  I would  say,  hear  the  complaint.  We 
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of  “‘slcUo?6  faC‘S’  a"d  then  Jete™i"e  «»««** 

Mr.  Dunlop.  The  character  of  this  court  is  at  stake  in  the 

for  futu re* c ttC r*  anrJ  Ir'eir  derision  is  to  bec°me  a precedent 
i future  cases.  I offer  my  opinions  to  the  court,  because  I 

conscienciously  entertain  them,  and  I submit  them  with  great 
deference.  1 offered  the  resolution  with  the  sole  view  of  pre- 
venting the  useless  expenditure  of  time  and  money.  1 

those' ZtiXG  matt!'-S  whic.h  are  impeachable,  and  there  are 
those  which  are  not  impeachable:  the  constitution  itself  draws 
this  line  of  distinction.  Where  are  we  to  look  for  the  cTe- 

Whe^f?etermT+  lJetWeCn  tbem’  but  in  tlie  law  of  the  land  ? 

m,1I!reC°er;Stl  l,t,0en  Uses  tbe  vaSue  term  misdemeanor,  we 
must  look  to  the  law  for  its  definition. 

nor  2?  a^?e  W,ith  the  SentIeman,  that  every  thing  impro- 

assau  and  Jh  ^ 18  a m,s;iemean°r.  In  the  case  of  an 

assault  and  battery,  this  court  would  have  no  jurisdiction. 

1 he  penalty  of  removal  from  office,  in  case  of  conviction,  pre- 

tembiedt  Y Kie  constltation’  shews  the  nature  of  the  offence  con- 

offence^  by  lt*  Punis,1IDent  is  always  apportioned  to  the 

I agree  that  perverting  justice,  and  tyranny  and  opnres- 

caJseYr01106*1  b5Sa-j,!dg?°,n  thC  bench’  are  impeachable, P be- 
cause they  are  official  misdemeanors. 

tofn.’Y  that  obJeotions  of  this  kind  have  not  liere- 

not  hLb  tnLtaken,T.Pr°VeS  nothmS  more  than  that  they  have 
not  been  taken.  It  cannot  establish  the  principle  that  tiiev 

arTIo^we  Vi?’  * T founded  in  fow  and  reason.  We 
are  told  we  should  proceed  for  the  judge’s  sake.  Why  should 

do  so.  There  are  numerous  instances  in  our  criminal 

courts,  of  indictments  being  quashed,  and  demurrers  sustain- 

ed  to  indictments  for  their  insufficiency.  This  is  done  to  save 

tiorf  is  made°here.ln  “d  ^ the  «o- 

biank  “tb* 

article.”  U,,l0P  ^ m°Ved  t0  fiU  the  bla“k  with  “ the  second 

Mr.  Emlen.  I have  not  had  time  to  think.  I have  not  vet  de- 
cided  in  my  own  mind,  whether  the  matter  is  impeachable  or 

Zt  A;,ethe  mf.mbers  ready  on  so  short  a deliberation,  to 
ote  on  this  question  ? For  my  part,  I do  not  wish  to  commit 

J5Y8®  f, ,0ne.  way  ?r  the  other.  I am  rather  inclined  to  think 
ic  matter  is  not  impeachable,  but  by  voting  to  strike  out  the 
article,  I debar  myself  from  all  future  controul  over  the  sub 
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I therefore  move  to  postpone  the  further  consideration  of 
the  resolution,  together  with  the  amendment,  for  the  present, 

Tliis  motion  was  seconded  by  Mr.  Kerlin. 

Mr.  Ogle.  1 will  not  make  up  my  mind  until  I have  heard 
the  evidence.  I have  some  deference  for  the  House  of  Repre- 
sentatives. who  have  presented  these  articles  of  impeachment, 
appointed  managers,  and  employed  counsel,  to  prosecute  them 
before  us.  If  we  refuse  to  hear  them,  we  in  effect  say  to  the. 
House  of  Representatives,  you  want  common  sense  to  send 
such  articles  to  us.  This  is  a new  course.  I like  to  follow" 
the  good  old  rule,  to  travel  in  the  beaten  tract.  Give  me  light 
and  let  me  vote  clearly  and  understandingly  according  to  my 
conscience. 

Mr.  Duncan.  There  will  not  be  much  gained  by  the  pro- 
posed postponement.  I presume  every  member  of  the  court  is 
as  fully  prepared  now,  as  he  will  be  hereafter.  This  course 
may  be  called  a novel  one.  It  may  have  been  so  betore  last 
winter,  but  it  was  then  adopted,  and  very  properly  too  in 
judge  Franklin’s  case.  I had  the  honor  upon  that  occasion  to 
introduce  it  to  the  court.  I do  not  think  it  is  any  reflection 
upon  the  house  of  Representatives,  to  say  the  matter  is  not 
impeachable. 

Mr.  Emlen.  As  I stated  before,  I want  time  to  make  up 
my  mind — I am  inclined  to  believe  that  the  matter  is  not  im- 
peachable, but  in  voting  for  the  resolution,  1 say  the  matter 
is  not  impeachable.  In  giving  my  vote  for  bearing  the  evi- 
dence, I give  no  opinion  upon  the  subject,  but  remain  open  to 
conviction. 

Mr.  Ogle  and  Mr.  Ritscher,  then  moved,  that  the  resolution 
and  amendment  be  indefinitely  postponed. 

Mr.  Mann.  I am  in  favour  of  this  motion.  No  member 
would  be  committed  by  voting  for  the  indefinite  postpone- 
ment, whereas,  by  voting  for  the  resolution  offered  by  the 
gentleman  from  Franklin,  he  would.  We  should  hear  evidence 
on  all  the  articles  before  we  come  to  any  determination. 

The  question  on  the  indefinite  postponement  of  the  resolu- 
tion, was  then  put  and  carried  without  a division. 

Mr.  Douglass  asked  for  a commission  to  take  the  deposi- 
tion of  Samuel  Baird,  Esq.  In  support  of  his  application,  he 
said,  there  is  but  little  analogy  between  the  proceedings  in  a 
court  of  common  law  and  in  this  court.  I differ  from  the 
counsel  for  the  respondent  in  this  respect.  I think  this  court 
have  the  right  to  issue  the  commission.  No  precedent  is  to 
bind  you,  because  you  are  amenable  to  no  precedent.  Natural 
justice  and  good  sense  should  be  your  guides.  There  are  ma- 
ny cases  of  an  highly  penal  nature,  where  commissions  may 
Issue.  In  England  the  accused  shall  be  confronted  with  the! 
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witnesses;  this  is  the  common  law  principle.  I deny  that  our 
constitution  establishes  such  a principle,  as  that,  no  commis- 
sion to  take  testimony  shall  issue  in  a criminal  case. 

The  9th  sect,  of  the  9th  article  of  the  constitution  contains 
this  provision, 

“In  all  criminal  prosecutions,  the  accused  hath  aright  to 
be  heard  by  himself  and  his  counsel;  to  demand  the  nature  and 
cause  of  the  accusation  against  him  ; to  meet  the  witnesses 
face  to  face ; to  have  compulsory  process  for  obtaining  witnes- 
ses in  his  favour,  and  in  prosecutions  by  indictment  orinfor- 
mation,  a speedy  public  trial,  by  an  impartial  jury  of  the  vi- 
cinage.” 

This  provision  is  in  favor  of  the  accused,  in  prosecutions  in 
courts  of  common  law  jurisdiction,  unless  he  waives  the  right. 
At  common  law  it  is  the  same,  but  this  provision  does  not  ap- 
ply to  cases  of  impeachment.  At  common  law  the  courts  per- 
mit testimony  to  betaken  on  commission  in  criminal  cases,  by 
consent,  and  have  directed  it  so  to  be  taken  in  favour  of  a de- 
fendant. 


*n  f\e,case  of.  MostJn  vs.  Fabrigas,  in  1 Cowp.  Judge 
-i  lansfield  recognizes  the  rule,  that  a deposition  might  be  taken 
on  commission  on  the  part  of  the  defendant,  and  directed  a 
trial  to  be  stayed  until  the  evidence  was  received. 

I am  not  disposed  to  take  these  articles  of  impeachment  as 
an  illustration  of  this  rule.  The  constitution  in  cases  of  in- 
dictments, requires  a conclusion  against  the  peace  and  dignity 
of  the  commonwealth  of  Pennsylvania.  Articles  of  impeach- 
ment need  not  so  conclude,  although  some  of  these  articles  do 
so  conclude.  The  articles  of  impeachment  in  the  case  of  judge 
dison  no  not  conclude  so.  This  impeachment  is  not  car- 
ried on  in  the  name  of  the  commonwealth,  but  in  the  name  of 
the  house  of  Representatives,  on  behalf  of  the  people  of  Penn- 
syUania.  The  articles  do  not  all  conclude  against  the  peace 
and  dignity  of  the  commonwealth.  The  constitution  of  this 
state  does  not  recognize  cases  of  impeachment,  but,  only  cases 
n °\e  adlir7  courts  of  common  law  jurisdiction,  and  cases 
ot  criminal  informations.  To  these,  and  these  alone,  has  the 
constitution  reference.  There  is  nothing  in  the  constitution, 
iron,  which,  any  implication  can  arise,  such  as  is  attempted 
to  be  drawn  from  it. 


£a.'e  we  have  proposed  to  the  respondent,  to  read 
he  notes  °f  the  testimony  of  Mr.  Baird,  taken  before  the  com- 

1"V  £ Wh°  reP°rted  the  a^c3es.  He  has  declined  and  I now 

that  thl  f ith.‘S  T?Urt  t0  interfere-  ^ a principle, 

“ f,  Prejudice  no  man.  The  physician 

to  , • - r ? tha1t+;W- Eaird  cannot  attend  without  danger 

r _ s iC’  a"d  there  13  nothing  in  this  application  whmh 

can  prejudice  the  respondent,  * 
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As  respects  the  information  relative  to  Mr.  Biddle,  it  is 
well  known,  that  witnesses  who  have  both  been  present  at 
the  happening  of  a transaction  may  relate  the  same  differ- 
ently— any  argument  that  may  be  drawn  from  this  is  contra- 
dicted by  the  daily  experience  of  our  courts. 

It  has  been  decided  that  the  forfeiture  of  a recognizance  and 
a scire  facias  thereon  are  not  a civil  proceeding. 

The  President  of  the  court  here  suggested  to  the  counsel  for 
the  managers,  the  propriety  of  hearing  the  counsel  for  the  the 
Respondent  in  objection  according  to  the  rule  usually  pur- 
sued. 

Mr.  Douglass  in  continuation.  It  has  been  decided  in  a 
case  reported  in  8th  Sergeant  and  Rawle,  that  a scire  facias  on 
a forfeited  recognizance  is  a criminal  proceeding.  It  is  so 
because  on  the  trial  of  the  scire  facias  it  is  competent  for  the 
defendant  to  shew  his  innocence  of  the  charge,  and  yet  in 
that  case  it  will  not  be  contended  that  a commission  may  not 
be  issued  to  take  the  depositions  of  witnesses.  Under  this 
view  of  the  subject  I hope  our  motion  will  be  allowed. 

Mr.  Brown.  However  ambitious  I might  be  at  another 
time  and  on  other  occasions,  to  occupy  the  attention  of  this 
honorable  court,  I feel  no  such  ambition  now. 

The  cpiestion  before  the  court,  if  justly  apprehended,  is  very 
readily  decided. 

Divest  it  of  the  sophistry  with  which  it  is  attempted  to  be 
clad,  expose  it  in  its  naked  deformity,  and  it  is  nothing  more 
or  less  than  an  attempt  to  violate  the  known  and  well  estab- 
lished rules  of  law,  and  to  trample  under  foot  one  of  the  most 
invaluable  rights  secured  by  our  Constitution.  Nothing  is 
so  necessary  for  obtaining  a correct  decision  as  to  ascertain 
accurately  the  nature  of  the  question  presented  before  the 
court.  The  single  question  is  whether  the  deposition  of  a 
witness  in  a case  of  this  character  shall  be  received  in  evi- 
dence.— This  application  is  out  of  place  unless  we  consider 
this  as  an  objection  to  the  testimony,  for  the  proposition  now 
made  is  in  view  to  the  admission  of  the  testimony  when  ta- 
ken. How  then  is  the  application  represented  and  sustained? 
The  counsel  for  the  managers  has  told  you  that  the  act  of 
God  shall  injure  no  man,  and  yet  his  argument  wdshes  that  it 
should  be  done  here.  How  does  the  principle  comport  with 
the  case  now  before  the  court?  The  act  of  God  we  are  told 
shall  injure  no  man.  I ask  no  more ; I ask  that  it  shall  not 
injure  the  Respondent.  I ask  here  nothing  more  than  the 
free  exercise  of  your  reason  upon  this  application. — The 
gentleman  says  tiiat  this  is  not  a criminal  proceeding;  that  no 
crime  is  imputed  to  the  respondent.  Why  then,  I would  ask, 
js  he  here?  with  what  is  he  charged,  if  nothing  of  a criminal 
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.nature  is  imputed  to  him?  I should  like-  to  see  some  authority 
in  reason  or  in  law  to  support  this  application  ; none  is  pro- 
duced, because  none  exists.  This  is  a criminal  proceeding 
You  are  not  sitting  here  to  settle  civil  rights,  if  I may  be  al- 
lowed the  expression,  but  you  are  to  settle  the  question  of 
the  guilt  or  innocence  of  the  respondent.  The  respondent 
is  charged  with  sundry  misdemeanors.  The  term  misdemeanor 
implies  offence.  Why  the  provision  of  the  constitution  has 
been  referred  to  on  the  part  of  the  managers,  I know  not.  It 
throws  a vast  preponderence  in  favour  of  the  respondent.—— 
What  is  the  doctrine  established  by  the  constitution?  what 
is  the  privilege  there  guaranteed  ? It  is  to  encounter  the  wit- 
nesses face  to  face,  and  the  opposite  counsel  says  that  this  in- 
valuable right  is  to  be  dispensed  with  in  favor  of  this  prosecu- 
tion, for  prosecution  I call  it  with  all  deference,  because  this 
is  the  highest  court  in  the  commonwealth.  The  law  of  the 
land  is  sovereign  and  above  all  courts,  and  this  court,  like  ev- 
ery other  court,  is  to  be  bound  by  it.  Lord  Mansfield  it  is  said, 
permitted  a commission  to  issue  in  a criminal  case.  Where 
is  the  book  in  w'hich  the  case  is  reported  ? where  is  the  case 
why  is  it  not  produced?  I have  the  highest  respect  for  the 
character  of  lord  Mansfield,  and  if  he  ever  did  so  decide 
1 am  9ure  he  lived  lo»g  enough  to  regret  his  decision  and  ex- 
press  that  regret.  In  the  celebrated  case  of  the  impeachment 
of  Warren  Hastings,  which  lasted  I had  almost  said  for  years, 
witnesses  were  brought  from  the  East  Indies.  Why  was  this  ? 
where  was  the  necessity  for  this,  if  the  depositions  of  the  wit- 
nesses could  have  been  obtained  on  commission?  Look  to  the 
•ases  of  impeachment  in  the  United  States  or  in  this  common- 
wealth. Produce  an  instance  in  which  application  of  this 
kind  was  ever  made  and  succeeded.  No  such  instance  can  be 
produced.  The  counsel  for  the  managers  proposes  to  the  re- 
spondent to  agree.  If  the  granting  of  this  application  be  the 
matter  of  right  which  the  gentleman  urges  that  it  is,  why  talk 
of  proposal  to  or  regulation  with  the  respondent.  This  of  it- 
self is  calculated  to  shew  that  the  gentleman  has  doubts  on 
the  subject  himself. 

(Mr.  Douglass  here  cited  and  read  part  of  the  case  of  Mos- 
ty-vs.  rabrigas  from  Cowpers  reports  page  174.) 

The  question  before  the  court  is  as  to  the  character  of  the 
tria!— it  is  in  its  nature  purely  criminal.  The  cases  to  which 

I have  referred  are  well  calculated  to  remove  all  doubt  on  the 
subject. 


1 he  impeachment  of  Warren  Hastings  inEngland,  of  judge 
Chase  before  the  Senate  of  the  United  States,  arid  of  judge  Ad- 
d!son  before  the  Senate  of  this  state,  are  all  authorities  appli- 
cable  to  this  case.  In  none  of  those  was  an  application  like 
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the  present  made,  and  yet  in  all,  difficulties  were  experienced  in 
procuring  testimony.  Judge  Addison  on  his  trial  complains 
of  the  difficulty  of  procuring  witnesses  to  exculpate  him,  and 
where  was  the  cause  for  this  complaint,  or  where  was  the  dif- 
ficulty, if  testimony  could  be  taken  by  deposition?  This  is  a 
proposition  to  defeat  the  law;  we  live  in  a land  of  laws  by 
which  we  are  all  bound;  no  court  can  he  superior  to  the  law; 
for  the  law  is  the  source  of  all  authority,  and  this  court  can- 
not rise  higher  than  its  source — it  cannot  dispense  with,  nor 
violate  the  law.  The  application  must  therefore  be  rejected. 

Mr.  Douglass  in  reply.  The  constitutional  injunctions  have 
no  relation  to  a matter  of  this  kind.  It  provides  for  a trial 
before  a jury  in  our  ordinary  tribunals.  In  the  9th  article 
nothing  is  said  of  impeachments.  The  constitution  provides 
for  cases  before  a court  of  justice  and  not  before  a Senate.  In 
cases  purely  criminal,  depositions  may  he  taken — lord  Mans- 
field, that  truly  great  man,  has  so  decided.  I instanced  this 
case  because  the  courts  in  England  are  bound  by  the  common 
law,  to  confront  the  accused  with  the  witnesses — and  those 
courts  have  permitted  depositions  to  be  taken  on  commission. 
If  they  have  done  so,  why  will  you  not  suffer  them  to  he  tak- 
en? I would  allow  the  respondent  his  rights,  but  the  people 
have  their  rights  also.  The  respondent  stands  here  to  have 
the  truth  elicited,  and  the  truth  should  prejudice  no  man.  I 
want  the  truth  to  come  out,  and  if  one  of  our  witnesses  could 
elicit  the  truth,  his  testimony  should  be  had.  I do  not  restrict 
the  right  of  the  commonwealth.  If  the  commonwealth  has  the 
right,  so  also  has  the  respondent.  I understood  from  the  read- 
ing of  the  case  in  Cowper,  that  the  deposition  there  directed 
to  be  taken,  was  on  the  part  of  the  defendant,  but  that  is  not 
an  objection  to  the  authority.  It  is  our  desire  to  have  the  wit- 
ness here,  and  we  have  done  ail  that  it  was  in  our  power  to  do, 
to  get  him  here;  and  his  absence  should  not  prejudice  us.  The 
man  that  denies  the  competency  of  a witness,  must  show  his 
incompetency.  There  is  no  objection  here  on  the  ground  of 
the  incompetency  of  the  witness.  The  deposition,  when  taken, 
will  be  subject  to  revision.  If  every  part  of  it  be  not  legal 
evidence,  the  objectionable  parts  may  be  rejected  by  this 
court. 

This  proceeding  is  in  the  nature  of  a criminal  accusation. 
But  if  it  be  said  on  the  other  side,  that  an  act  to  be  impeach- 
able, must  also  bean  indictable  offence,  I deny  the  fact.  The 
act  need  not  constitute  an  indictable  offence.  Judge  Addison’s 
case  is  a direct  authority  upon  this  point.  I ask  whether  in 
that  case,  any  man,  lawyer  or  not,  w ill  say  that  the  act  for 
w hich  he  w as  impeached  and  convicted,  constituted  an  indict- 
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able  offence,  and  yet  it  was  impeachable.  What  constitutes 
an  impeachable  offence  is  where  a judge  wilfully  runs  contrary 
to  the  plain  dictates  of  official  duty.  In  judge  Addison’s  case, 
an  application  was  made  to  the  supreme  court,  for  a criminal 
information,  for  the  same  act  for  which  he  w as  afterw  ards  re- 
moved, which  w'as  refused.  A more  honorable  or  respectable 
decision  cannot  be  produced.  It  w as  made  by  a court  of  high  _ 
standing,  and  the  counsel  concerned  were  men  whose  very 
names  are  an  honour  to  the  country  ; and  yet  he  was  convicted 
of  a charge  w hich  did  not  amount  to  an  indictable  offence.  The 
respondent  says  he  wishes  all  the  facts  to  come  out.  His  plea 
is  different  from  pleas  usually  put  in,  in  cases  of  impeach- 
ment. It  purports  to  be  a full  statement  of  the  facts  of  each 
case.  He  does  not  plead  that  he  is  not  guilty  in  the  usual 
form,  and  yet  when  we  ask  the  means  of  eliciting  the  truth, 
w e are  met  with  tins  objection.  I hope  the  court  will  see  that 
it  is  compatible  with  the  true  interests  of  justice,  to  admit 
this  motion.  Justice  should  be  mutual.  We  wish  the  respond- 
ent to  have  equal  rights  with  us,  and  that  we  should  have 
equal  rights  with  him. 

Adjourned  until  3 o’clock,  P.  M.  this  day. 

TUESDAY,  December  20,  1825. 

3 o’clock,  P.  M. 

The  court  was  opened — present  all  the  members. 

The  managers  and  the  respondent,  with  their  respective 
counsel  attended. 

The  President  read  to  the  counsel  the  rules  for  the  regula- 
tion of  discussions  by  them,  as  adopted  by  the  Senate  on  the 
13th  instant. 

Mr.  Brown  asked  leave  of  the  court  to  reply  to  Ml*.  Doug- 
lass; and  on  the  question,  shall  he  have  leave,  it  was  decided 
in  the  affirmative. 

Mr.  Brown  then  proceeded.  I address  the  court  at  this 
time  with  unusual  embarrassment.  My  motives  in  making 
this  objection  may  be  misconstrued.  I make  the  objection  out 
of  no  fears  as  to  w hat  the  testimony  of  Mr.  Baird  may  amount 
a,Kl  were  it  merely  the  application  to  take  the  testimony 
of  Mr.  Baird,  I do  not  know  that  it  would  be  resisted  by  the 
respondent  and  his  counsel,  with  the  force  with  which  they 
feel  themselves  constrained  now  to  resist  it.  The  matter  is 
not  so  important  in  its  present  aspect  as  it  is  in  reference  to 
its  consequences.  Aou  are  now  asked  to  establish  a principle 
upon  which  every  deposition  may  be  admitted.  I am  a great 
advocate  for  the  equality  of  man  myself  — in  this  land  of  liber- 
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ty,  the  high  and  the  low,  the  rich  and  the  poor,  the  vulgar 
and  the  ennobled  if  I may  say  so,  all  stand  on  the  same  basis, 
and  if  you  establish  the  principle  now  contended  for,  the  de- 
position of  the  lowest  and  vilest  man  in  the  community  may 
be  admitted,  and  brought  to  bear  upon  your  citizens,  without 
the  opportunity  ot  exposing  his  vileness.  To-morrow  vou  mav 
be  told  again,  that  a witness  is  absent  and  unable  to  attend, 
and  again  will  you  be  asked  for  a commission.  The  respond- 
ent, honourable  and  respectable  as  he  is,  asks  no  more  than 
that  the  same  protection  should  be  extended  to  him,  that  is 
extended  to  the  lowest  man  in  the  community,  upon  his  ar- 
raignment in  one  of  your  most  inferior  tribunals.  He  rests 
upon  that  honesty  of  heart,  and  that  consciousness  of  rectitude, 
which  the  world  in  all  its  vanity  cannot  give,  and  permit  me, 
sir,  to  add,  in  all  its  cruelty  cannot  take  away.  If  the  oppo- 
site party,  for  I say  with  all  deference  that  there  are  parties 
in  this  business,  had  demanded  of  us  as  a matter  of  gratuity, 
to  take  the  deposition  of  VI r.  Baird,  it  would  have  been  ano- 
ther matter.  But  they  stand  on  what  they  call  their  rights, 
and  we  resist  it  because  they  have  no  such  right.  If  the  pre- 
cedent which  you  are  now  called  upon  to  establish  be  w rong, 
beware  of  the  consequences!  pause,  ere  it  be  too  late  to  re- 
cede. I he  motives  of  the  respondent  have  been  impeached 
and  impugned.  His  motives  are  pure.  He  resists  the  appli- 
cation, not  because  he  fears  wdiat  the  witness  may  prove,  but 
because  he  believes  he  wrould  neither  be  doing  justice  to  his  owrn 
character  nor  to  posterity,  were  he  to  consent  to  this  irregular 
and  illegal  application. 

^V  e are  told  that  the  authority  from  Cowper  is  pretty  con- 
clusive in  favor  of  this  application.  I apprehend  that  it  is  di- 
rectly the  reverse.  Lord  Mansfield,  the  brightest  gem  that 
ever  graced  the  judgment  seat  of  England,  perhaps  of  the 
world,  in  all  his  wisdom  and  his  worth,  never  sanctioned  such 
a principle  as  this.  I said  so  before  I read  the  case,  and  my 
subsequent  reading  of  the  case  has  satisfied  me  that  I was 
right.  I say,  and  I will  ask  the  ratification  of  my  assertion 
by  the  decision  of  this  honourable  court,  that  this  authority 
speaks  volumes  against  the  present  application  in  this  case. 

I do  not  wish  to  be  technical,  but  permit  me,  sir.  to  say, 
(hat  this  w as  not  the  point  decided  in  the  case  reported  in 
Cowper,  but  w as  introduced  by  lord  Mansfield  as  a matter  of 
illustration.  The  point  decided  in  that  case  was  merely  “that 
trespass  and  false  imprisonment  would  lie  in  England  by  a 
native  Minorquin  against  a governor  of  Minorca,  for  such*in- 
jucy  committed  by  him  in  Minorca,”  and  in  obviating  the 
objection  about  the  difficulty  of  procuring  testimony  in  that 
r ase,  lord  Mansfield  refers  to  the  case  w here  he  had  put  the 
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prosecution  in  a criminal  case,  under  such  terms,  as  to  com- 
pel them  to  consent  to  take  depositions  on  behalf  of  the  defend- 
ant, where  he  had  no  means  of  compelling  their  attendance, 
as  they  were  in  Scotland.  The  consent  is  the  heart  of  hearts 
of  this  decision — apply  the  principle  of  that  case  to  the  pre- 
sent one.  The  application  in  that  case  came  from  the  defend- 
ant. and  the  court  said  they  would  have  put  off  the  trial  from 
time  to  time  forever,  unless  the  prosecutor  had  so  consented. 
If  that  case  has  any  bearing  upon  the  present  one,  it  is  to 
prove  that  consent  is  necessary.  That  without  consent  the  de- 
position cannot  be  taken,  which  is  the  principle  for  which  I 
contend.  The  respondent  will  not  consent  to  this  application, 
fora  precedent  will  thereby  be  formed,  by  which  others,  not 
now  before  the  court ; by  which  posterity  may  be  prejudiced, 
and  he  will  not  endanger  them.  We  are  told  that  this  is  not 
a court  of  common  law  ; that  this  court  is  bound  by  no  prece 
dent  ; that  the  respondent  is  a judge,  and  therefore  you  shall 
prostrate  all  law.  I do  not  contend — I do  not  ask— I do  not  wish 
that  the  respondent  shall  be  exempted  from  the  operation  of 
the  rules  of  law,  but  I ask  that  the  same  principle  shall  be  ap- 
plied to  him  which  is  applied  to  the  lowest  individual  in  the 
community. 

Mr.  Douglass  requests  a further  hearing  in  reply  to  Mr. 
Brown,  which  is  granted  him  by  the  court. 

I am  sorry  that  the  feebleness  of  my  expression  has  caused 
me  to  be  misunderstood  and  misapprehended.  I brought  the 
authority  from  Cowper,  for  the  purpose  of  destroying  what 
is  considered  a general  proposition,  to  wit,  that  no  testimony 
can  be  taken  by  deposition  in  a criminal  case,  to  shew  that 
such  a principle  did  not  exist  in  England,  and  that  it  was 
contrary  to  the  common  law.  I do  not  ask  to  place  this  court 
above  the  reach  of  the  law.  My  object  wras  to  shew7,  that  com- 
mon law  cases  can  have  no  relation  to  the  case  before  this 
court.  You  follow  precedents,  only  because  they  are  the  opi- 
nions of  wise  men.  Where  is  the  principle  which  declares, 
that  you  shall  not  have  the  testimony  of  a witness  who  cannot 
attend  ? It  is  objected  to  by  the  respondent’s  counsel,  because 
it  may  prejudice  him.  It  is  the  first  time  that  I ever  heard  of 
a person  being  prejudiced  by  the  truth.  I was  sorry  to  hear 
the  respondent’s  counsel  say  so.  But  it  does  not  seem  conge- 
nial to  the  feelings  of  the  respondent,  that  the  truth  should 
come  out.  As  to  Judge  Addison’s  case,  he  was  not  denied 
the  right  of  having  his  witnesses  before  the  court.  What  he 
complained  of  was,  that  his  limited  means  would  not  allow 
him  injustice  to  himself  and  his  family,  to  go  to  the  expense 
of  procuring  the  attendance  of  his  witnesses.  Until  some  pre- 
sumption is  raised  against  the  admission  of  this  testimony,  I 
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am  entitled  to  have  the  commission  issued.  That  has  not 
been  done — the  gentleman  has  mistaken  the  application  of  the 
case  cited  by  me,  and  there  is  nothing  before  the  court  to  pre- 
vent theissuing  of  the  commission. 

Mr.  Dunlop  asked  what  was  the  proof  of  Mr.  Bairds’  be- 
ing sick. 

The  clerk  then  read  the  certificate  of  Doctor  Hiester  as 
follows : 

I do  certify,  that  Samuel  Baird,  Esq.  is  at  present  under 
my  treatment  for  a disease  of  his  eyes,  which  renders  it  im- 
possible for  him  to  leave  his  house  without  very  great  risk  to 
his  sight, 

ISAAC  HIESTER.” 

Reading,  December  17,  1825, 

Mr.  Burnside  and  Mr.  Sutherland  called  for  the  yeas  and 
Hays  on  issuing  the  commission. 

Mr.  Burnside.  I am  not  aware  that  a commission  ever  is- 
sued in  England  or  in  Pennsylvania,  in  a criminal  case,  ex- 
cept by  consent.  And  I am  not  now  for  establishing  a prece- 
dent to  overturn  the  settled  law  in  all  our  courts.  I wish  to 
have  an  opportunity  of  recording  my  vote  on  this  question, 
and  therefore  I have  called  the  yeas  and  nays. 

Mr.  Sutherland.  I second  the  call  because  I also  wish  to 
record  my  vote.  It  is  enough  for  me  to  know,  that  as  we  are 
a court,  we  must  have  the  power  to  have  the  witnesses  here, 
or  if  we  cannot  get  them,  we  can  have  their  testimony.  We 
are  not  hound  by  the  limits  of  that  provision  of  the  constitu- 
tion relative  to  criminal  prosecutions  in  a court  of  justice. 
We  are  not  to  be  tied  down  by  the  strict  technical  rules  of 
law\  We  are  to  he  governed  by  the  principles  of  natural 
justice.  What  then  would  be  justice  in  this  case  ? Suppose 
Mr.  Baird  could  place  the  charges  upon  such  ground  as  to  . 
convict  the  judge.  If  we  cannot  procurehis  personal  attend- 
ance, and  do  not  take  his  deposition,  will  we  be  doing  justice 
to  the  people  ? The  act  of  God  shall  injure  no  man,  arid  as 
Mr.  Baird  is  unable  to  attend,  shall  we  by  refusing  to  take  his 
testimony,  make  the  act  of  God  work  a wrong  to  the  pub- 
lic ? 

It  is  said  that  the  prosecution  can  prove  by  a gentleman 
present,  all  that  Mr.  Baird  can  prove.  Then  why  such  fasti- 
diousness in  the  respondent  about  taking  the  deposition  ? why 
all  this  trouble— why  have  we  argument  upon  argument  for  a 
whole  day,  in  relation  to  this  matter  ? 

This  is  a presentation  by  the  people  against  a public  officer, 
We  injure  the  people  by  refusing  to  take  the  testimony. 
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The  law  expects  not  impossibilities;  it  does  not  require  that 
to  be  done  which  cannot  be  done.  There  is  a law  that  requires 
a prosecutor  to  be  endorsed  upon  every  indictment,  yet  the 
courts  have  held,  and  properly  too,  that  where  there  is  no 
prosecutor,  none  can  be  endorsed.  There  is  another  rule  of 
law,  that  if  you  cannot  get  the  best  evidence  the  nature  of  the 
case  will  admit  of,  you  have  a right  to  have  the  next  best  evi- 
dence. And  if  you  cannot  have  the  witness  himself,  the  next 
best  evidence  is  his  deposition.  There  must  be  a precedent  es- 
tablished ; this  is  the  time  for  its  establishment ; let  it  be  done 
lor  the  benefit  of  future  legislatures. 

Remember  that  it  is  a judge  we  are  trying.  lie  should  come 
in  purity  before  us;  no  spot  should  sully  the  ermine  of  his 
character.  My  present  impression  is  that  I shall  acquit  the 
judge,  but  if  his  counsel  and  friends  will  withhold  the  truth, 
and  suppress  the  evidence,  my  mind  may  be  changed,  and  they 
must  take  the  consequences. 

Mr.  Dunlop  said,  that  no  inference  certainly  can  or 
ought  to  be  drawn,  that  in  opposing  the  issuing  of  the  com- 
mission, the  respondent  is  at  all  anxious  to  suppress  any  tes- 
timony.—There  is  mighty  difference  between  the  written  tes- 
timony of  a witness  and  that  delivered  in  open  court.  When 
testifying  in  public  the  eyes  of  hundreds  perhaps  are  upon 
him.  He  is  then  confronted  by  the  man  he  is  accusing,  and 
watched  by  the  scrutinizing  eyes  of  the  spectators.  Under 
such  circumstances  lie  dare  not  falsify  : he  knows  how  closely^ 
he  is  observed,  and  how  liable  to  be  detected  by  the  minute 
investigation  of  the  counsel  of  the  accused.  His  voice,  his 
gesture  and  his  countenance,  all  display  the  feelings  under 
winch  he  testifies,  and  exhibit  the  best  evidence  of  his  can- 
dour or  insincerity.  In  his  closet  he  may  make  a very  pret- 
ty story,  and  give  the  transaction  a com’plexion  entirely  dif- 
■feient  from  that  which  would  be  exhibited,  if  the  witness  were 
to  be  examined  in  the  face  of  day,  before  the  public  and  his 
Uod,  and  when  his  demeanour  and  countenance  would  be 
sti  ictly  observed,  and  his  look  encountered  by  the  accused. 

Moi  e can  often  be  drawn  from  the  manner  of  giving  the 
testimony  than  from  the  language  of  the  witness.  If  I were 
to  look  around  for  proceedings  similar  to  those  required,  I 
would  turn  my  eyes  to  a Spanish  Inquisition,  where  the  pris- 
oner may  never  see  his  accuser  or  his  witnesses.  This  kind 
ot  closet  depositions  are  worthy  of  such  a tribunal,  by . 
which  a man  may  be  traduced  and  condemned  without  the 
hope  of  remedy  or  reputation. 

It  is  a leading  principle  of  every  free  and  Democratic  gov- 
ernment. that  the  accused  should  be  publicly  tried,  and  in  the 
language  of  that  constitution  framed  by  our  forefathers,  for 
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our  protection  and  safeguard,  to  be  confronted  by  his  wit- 
nesses face  to  face.  Is  this  mode  of  proceeding  confronting 
the  respondent  by  his  witnesses  face  to  face,  or  is  it  denying 
Iiim  the  constitutional  right  he  is  entitled  to?  These  are  the 
reasons  why  his  honor  by  his  counsel,  objected  to  the  extraor- 
dinary and  unheard  of  mode  of  proceedure,  and  he  isj  fully, 
fairly,  and  legally  entitled  to  do  so. 

But  why  resort  to  such  a mode  of  procuring  the  testimony 
of  the  witness  in  question,  unless  we  are  satisfied  of  the  mate- 
riality of  such  testimony,  and  that  the  witness  is  unable  to 
attend  from  indisposition? 

Upon  the  first  point  we  have  no  evidence  at  all.  If  what 
he  will  say  is  immaterial,  why  take  his  useless  testimony? 
upon  the  second  we  have  no  evidence  under  oath — we  have 
only  a certificate  of  Isaac  Heister  that  he  is  sick — who  is  this 
Isaac  Heister?  He  may  be  a physician,  and  probably  is — he 
may  be  a very  honest  and  capable  man  to  decide  upon  the  mat- 
ter of  indisposition;  but  how  do  we  know  all  this?  There  may 
be  many  Isaac  Heisters  in  the  county  for  aught  I know — who 
knows  the  certificate  is  genuine,  or  fabricated  at  the  door  of 
your  hall  for  the  purpose,  and  handed  to  the  honorable  mana- 
gers by  some  one  we  know  nothing  of? 

Independent  of  all  this  it  ought  not  to  be  established  as  a 
precedent  in  any  court,  much  less  is  this  honorable  and  digni- 
fied body,  that  the  committee  has  a right  to  bring  forward  tes- 
mony  so  taken,  to  support  a criminal  prosecution,  and  try 
an  accused  upon  written  depositions.  It  is  at  variance  with 
the  best  established  usage  of  the  law,  and  contrary  to  the 
terms  and  spirit  of  our  constitution. 

The  application  of  the  criminal,  asking  such  an  indulgence 
as  this  now  demanded  upon  part  of  the  prosecution,  would 
present  a different  case.  Such  if  I understand  the  case  from 
what  I heard,  was  the  point  before  Lord  Mansfield.  Gran- 
ting such  an  application  would  trample  upon  the  personal 
rights  of  no  one,  and  the  court  would  prevent  the  prosecu- 
tion from  progressing  till  it  was  assented  to,  because  it  is  in 
favour  of  liberty.  To  grant  similar  favours  to  a prosecution 
would  be  prostrating  the  best  rights  of  the  citizen. 

But,  Sir,  whatever  respect  we  may  have  for  Lord  Mans- 
field, I would  not  be  governed  by  his  decision,  or  that  of  any 
British  judge  that  ever  sat  upon  a bench.  We  look  to  the  con- 
stitution of  our  country  for  our  guide,  which  was  made  for  the 
very  purpose  of  opposing  the  principles  and  prostrating  the  ’ 
aristocratical  doctrines,  upon  which  governments  not  based 
upon  the  sovereignty  of  the  people,  are  predicated.  I would, 
therefore,  pay  no  regard  to  any  decision  of  an  English  bench, 
which  militated  against  the  palladium  of  our  liberty. 
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Upon  the  right  of  the  criminal,  in  all  prosecutions,  to  be 
heard  and  confronted  by  his  witnesses,  that  noble  instrument 
is  clear  and  explicit.  It  cannot  be  mistaken.  It  is  as  intelli- 
gible sir,  as  if  written  in  the  firmament  in  letters  of  sunshine  ! 
1 he  ix.  sec.  of  the  9th  art.  expressly  and  plainly  declares, 
that  in  ‘all  criminal  prosecutions”  the  accused  shall  be  « con* 
ironted  face  to  face”  with  his  witnesses.  “ All”  is  too  gene- 
ral a term,  I think  sir,  to  mean  only  some.  Prosecutions  is  a 
term  embracing  the  several  modes  of  trial  bv  indictment,  in- 
formation and  impeachment.  And  is  not  this  a prosecution, 
and  a criminal  prosecution  ? Are  we  not  trying  the  respond- 
ent for  crimes,  and  will  not  a conviction  be  attended  by  pu- 
nishment to  be  inflicted  ? 

K tins,  sir,  is  not  a criminal  prosecution,  I do  not  know 
what  it  should  be  called.  It  has  been  argued  ingeniously,  but 
I conceive  not  logically,  that  the  words  “ all  criminal  prose- 
cutions, must  be  confined  to  trials  by  jury  on  indictment,  be- 
cause  ‘ a speedy  public  trial  by  a jury  of  the  vicinage,”  is 
referred  to  as  the  mode  of  trial  to  be  adopted,  in  the  same 
•section  in  which  the  other  privileges  are  guaranteed. 

• , xJ1?  ? efaminnation  of  the  section  will  shew,  conclu- 

sivdy,  that  the  benefits  secured  to  the  accused  of  being  heard  • 
ot  demanding  the  nature  and  cause  of  his  accusation  ; and  of 
being  confronted  by  the  witnesses  face  to  face ; clearly  refer 
to  aU  criminal  presecutions,  and  are  separated  from  the  sub- 
sequent clause  of  the  section  by  the  word  “and.”  That  is 
after  guaranteeing  those  blessings  to  the  accused,  the  section 
proceeds  to  say,  “and  in  prosecutions  by  indictment  and  in- 
formation ; a speedy  trial,”  Ac.  making  evidently  a distinction 
between  prosecutions  by  indictment  and  information,  and 
other  sorts  of  prosecutions.  If  then,  the  terras  all,  cannot  be 
constramed  to  relate  onJy  to  indictments  and  informations, 
they  are  restrained  by  nothing,  and  we  must  conclude  that 
a A means  all— -can  we  for  one  moment,  sir,  believe,  that 

J*1®  d'st!nSulshed  framers  of  0UI*  constitution,  could  have  in- 
nded  to  guarantee  to  the  petty  criminal,  who  steals  a hand- 

th'pK*  blackens  an  eye,  and  is  tried  in  the  sessions,  all 

npLber H .i  reh.earsed  5 and  leave  the  reputation  and  happi- 
ness of  all  the  civil  officers  of  the  commonwealth,  to  be  tram- 
pled upon  without  mercy  or  restraint  ? ’Tis  not  a president 
judge  of  a judicial  district  alone  who  is  amenable  to  impeach- 
ment. Every  civil  officer  in  our  state,  the  very  governor  sir. 

Is  equally  liable  to  be  brought  before  this  honourable  body,  to 
answer  for  ins  official  misdemeanors  ; and  can  it  be  said  for 
one  moment,  that  he  can  be  precluded  from  being  heard  ? from 
knowing  the  nature  of  the  crime  with  which  he  is  charged, 
and  being  confronted  face  to  face,  by  the  witnesses  ? For  sir. 
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if  any  one  of  these  prov  isions  can  be  denied  him,  they  can  all 
he  denied — they  are  all  guaranteed  in  such  a prosecution,  or 
there  are  none  of  them  secured.  Can  it  be  endured  sir,  that 
we  have  a right  to  sit,  like  Spanish  inquisitors,  with  closed 
doors — refuse  him  the  right  of  being  heard,  or  being  present, 
or  knowing  what  he  is  charged  with,  or  seeing  the  witnesses, 
and  try,  condemn  and  sentence  the  accused  upon  paper  testi- 
mony ? I hope  sir,  no  injurious  inference  will  be  drawn  from 
the  honorable  respondent’s  asserting  a right  so  clearly  secured 
to  him  by  the  constitution,  and  so  congenial  to  our  own  feel- 
ings. Let  him,  sir,  “ see  his  foes.”  I hope  sir,  the  commis- 
sion will  be  denied. 

Mr.  Ogle.  I am  placed  in  a situation  in  w hich  I hardly  knowr 
how  to  decide.  1 believe  if  it  wxere  not  for  the  sake  of  pre- 
cedent, I should  vote  for  the  commission.  But  this  court 
ought  to  be  tenacious,  when  they  go  to  establish  a precedent 
which  is  to  govern  us  and  those  that  are  to  come  after  us. 

Shew  us  some  decision  in  our  courts  to  warrant  such  a mea- 
sure ; some  decision,  not  of  your  judge  Mansfield  or  lord 
Mansfield,  but  of  our  chief  justice  Marshall.  We  have  greater 
men  in  our  country  than  ever  lord  Mansfield  was.  Lord 
Mansfield  was  no  more  to  compare  to  John  Marshall,  than  a 
taper  to  the  sun  at  noon  day.  He  might  have  been  considered 
a great  man  in  England  perhaps,  but  he  would  have  been  a 
small  pattern  here.  But  in  giving  us  authority,  give  us  some 
decision,  not  in  a despotic  government,  butof  our  own  courts. 
Has  our  late  worthy  chief  justice  M -Kean  ever  decided  so  ? no; 
there  has  been  no  precedent  shewn  in  favor  of  it,  and  weought 
to  be  cautious  before  we  establish  a principle  which  may  re- 
sult to  the  disadvantage  of  our  most  valuable  citizens  here- 
after. For  these  reasons  I shall  vote  against  the  commission. 
I found  my  opinion  upon  plain  common  sense,  sanctioned  by 
the  experience  of  years — I am  no  lawyer.  1 believe  common 
sense  will  enable  me  to  decide  this  correctly,  and  do  immuta- 
ble justice  to  every  citizen. 

The  question  w as  then  put,  “ shall  a commission  issue  to 
take  the  testimony  of  Samuel  Baird,”  and  decided  in  the  ne- 
gative— yeas  9,  nays  22. 

YEAS — Messrs.  Allshouse,  Groves,  Leech,  MTlvain, 
Power,  Ryon,  St.  Clair,  Sutherland,  Winter — 9. 

NAYS — Messrs.  Audenreid,  Burnside,  Dewrart,  Duncan, 
Dunlop,  Emlen,  Garber,  Hamilton,  Hawkins,  Henderson, 
Herbert,  Kelton,  Kerlin,  Kitchen,  Knight,  Mann,  Moore, 
Ogle,  Ritscher,  Sell  all,  Sullivan,  Mahon,  Speaker — 22. 

Mr.  Douglass,  We  understand  that  Mr.  Bellas  has  w ritten 
a letter,  in  which  he  states  he  will  be  here  as  soon  as  possi- 
ble. We  therefore  will  not  take  out  an  attachment  for  him. 
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But  I respectfully  ask  this  court  for  a continuance  of  this 
case  for  some  further  time,  say  Friday  morning  next  at  eleven 
o’clock.  The  attorney  general,  whom  the  managers  are  en- 
titled to  call  to  their  assistance,  is  so  indisposed  that  he  can- 
not attend.  The  labour,  therefore,  has  all  devolved  on  me,  and 
I have  not  been  able  to  make  that  preparation  which  would 
enable  me  to  do  justice  to  the  case.  In  addition  to  this,  if  we 
have  two  or  three  days  allowed  us,  we  shall  in  all  probability- 
get  Mr.  Baird  here.  He  may  be  so  much  better  as  to  enable 
him  to  come  in  a close  carriage. 

Mr.  Dunlop  observed,  that  the  question  could  not  come  be- 
fore the  court  in  this  way,  it  should  be  by  a member  of  the 
court  moving,  that  when  the  court  adjourn,  it  should  adjourn 
to  a pai*ticular  time. 

Mr.  Dunlop  then  moved,  that  when  the  court  adjourned,  it 
w ould  adjourn  to  meet  again  on  Friday  morning  next,  at  11 
o’clock,  which  was  seconded;  but  in  making  the  motion,  Mr. 
Dunlop  said  he  wished  to  be  understood  as  giving  no  opinion. 
He  merely  made  the  motion  in  order  to  bring  the  request  of 
the  counsel  for  the  managers  before  the  court. 

Mr.  Burnside.  I will  vote  against  this  motion.  Here  are 
12  charges,  their  investigation  will  necessarily  consume  much 
time.  A great  number  of  witnesses  are  in  attendance,  and 
the  managers  can  proceed  with  their  examination.  I have  no 
doubt  this  trial  will  last  for  two  weeks,  and  we  ought  to  make 
as  much  progress  as  possible. 

Mr.  Ogle.  For  the  sake  of  having  justice  done,  it  is  but  rea- 
sonable that  the  time  asked  should  be  granted.  Let  justice  be 
done,  though  the  heavens  fall. 

Mr.  Hawkins  wished  to  knowr  of  the  managers,  whether 
they  could  not  hear  the  witnesses  now  in  attendance. 

Mr.  Douglass  replied,  that  there  w ere  few  witnesses  in  at- 
tendance on  each  charge ; the  others  have  not  yet  arrived. 
They  wished  to  proceed  with  the  articles  of  impeachment  in 
their  order. 

Mr.  Dewert  asked  to  have  the  names  of  the  witnesses  call- 
ed. He  thought  the  managers  could  proceed  w ith  what  were 
here.  He  had  no  idea  of  making  a winter’s  job  of  it.  The 
witnesses  for  the  commonwealth  were  called— thirteen  an- 
swered. 

1 he  question  was  then  put  on  adjourning  until  Friday 
morning  and  negatived. 

1 he  court  then  adjourned  until  eleven  o’clock  to-morrow 
morning. 

1 H 
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WEDNESDAY,  December  21,  1825. 

The  court  was  duly  opened — present  all  the  members. 

The  managers  and  the  respondent,  with  their  respective 
counsel  attended. 

A motion  was  made  by  Mr.  Gerber  and  Mr.  Dewart,  that 
the  clerk  call  over  the  names  of  the  witnesses,  as  well  on  the 
part  of  the  commonwealth  as  on  the  part  of  the  respondent, 
each  day,  w hich  was  agreed  to — Mr.  Dew  art  observing,  that 
the  object  of  the  resolution  he  presumed  wras,  to  enable  the 
committee  of  accounts  to  Settle  the  accounts  of  the  witnesses. 

Fourteen  witnesses  on  part  of  the  commonwealth,  and 
26  on  part  of  the  respondent,  answered — 10  on  part  of  the 
commonwealth  and  12  on  the  part  of  the  respondent,  did 
not  answer. 

Mr.  Petrikin  one  of  the  managers,  applied  to  the  court  for 
an  attachment  against  Samuel  Baird,  Esq.  whereupon,  Wil- 
liam Shannon,  the  sergeant  at  arms,  w as  sworn,  and  testified 
that  on  the  13th  instant  he  served  a subpoena  on  Samuel 
Baird,  Esq.  personally,  requiring  his  attendance  before  this 
court  on  the  19th  instant,  to  testify  on  the  part  of  the  common- 
wealth. 

The  attachment  was  thereupon  awarded,  returnable  forth- 
with. 

Mr.  Douglass,  on  behalf  of  the  managers,  stated  that  Tho- 
mas Sebring  and  John  Seip,  who  are  now  in  attendance  as  wit- 
nesses, had  been  supoenaed  by  mistake.  They  were  thereupon 
discharged,  and  directed  to  call  on  the  committee  to  have  their 
accounts  adjusted. 

The  managers  being  called  on  to  open,  Mr.  Douglass  re- 
quested to  know  if  it  would  be  admitted  on  the  part  of  the  res- 
pondent, that  Robert  Porter,  Esq.  was  president  judge  of  the 
3d  judicial  district  of  Pennsylvania. 

Mr.  B rown  replied  that  there  could  be  no  question  as  to 
that  fact,  it  w as  conceded. 

Mr.  Douglass  also  inquired  whether  it  would  be  conceded 
that  John  Cooper.  Esq.  w as  one  of  the  judges  of  the  court  of 
common  pleas  of  Northampton  county.  „ 

Mr.  Brown  replied  that  it  wms  so  conceded. 

Mr.  Douglass  then  opened  on  behalf  of  the  managers,  of 
which  the  following  is  a sketch  : 

In  opening  a proceeding  of  this  kind,  it  is  but  natural  that 
1 should  feel  much  embarrassment;  but  there  are  many  consi- 
derations in  this  case  that  tend  greatly  to  enhance  that  embar- 
rassment. It  is  necessary  for  me  to  state  the  circumstances  at- 
tending this  case.  The  managers  have  had  no  opportunity  to 
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prepare  for  this  trial.  They  were  appointed  but  on  Saturday  last, 
it  was  late  on  that  day  when  I was  employed  to  assist  them.— 
Since  that  time  1 have  attended  daily  to  the  progress  of  the 
trial,  and  not  even  one  day  has  been  allowed  me  to  examine 
and  arrange  the  evidence,  and  prepare  for  this  important 
cause.  Under  these  circumstances  it  will  be  readily  appre- 
hended, that  no  mind  could  be  well  prepared  for  a case  of  this 
importance.  We  have  been  urged  to  the  trial  with  considerable 
strictness,  but  the  Senate  has  decided  that  we  shall  proceed, 
and  I submit  with  the  utmost  deference  to  their  decision/  I 
hope  to  bring  forward  this  matter  to  the  view  of  the  court, 
fairly  and  without  colouring.  The  commonwealth  is  interest- 
ed in  requiring  that  justice  should  be  done  to  all.  with  candour 
and  impartiality.  I have  no  feelings  in  this  case,  but  those 
of  good  will  to  tiie  respondent,  and  a desire  that  justice  should 
be  done  to  him.  The  charges  against  him  should  be  fully 
considered,  and  if  they  are  made  out  to  be  true,  and  furnish 
ground  for  impeachment,  his  situation,  high  as  it  is,  should 
not  screen  him  from  justice. 

My  determination  is  to  bring  this  cause  fairly  into  view  be 
fore  the  court,  even  if  a smile  should  be  exacted  at  my  expense, 
by  my  blunt  simplicity.  I will  not  press  the  charges  with  se- 
verity, but  only  bring  them  before  the  court,  and  when  can- 
dour requires  that  I should  state  that  any  one  of  the  charges 
is  not  supported,  I will  not  withhold  such  statements, butfreely 
make  it.  for  I do  not  stand  here  to  give  the  least  pang  to  the 
honourable  respondent  or  his  counsel. 

I will  now  proceed  to  lay  the  charges  before  the  court.  I 
will  first  read  the  charges  preferred,  and  then  state  the  man- 
ner in  which  I shall  attempt  to  prove  them. 

(Here  Mr.  D.  read  the  first  article  of  impeachment.) 

We  shall  endeavour  to  prove  on  this  article,  that  the  res- 
pondent, although  it  might  have  been  necessary  for  him  to  sit, 
in  order  to  constitute  a court,  took  an  active  part  in  deciding 
the  cause,  and  dismissing  the  exceptions.  We  will  endeavour 
to  prov  e the  facts  as  here  stated — we  will  prove  that  he  was 
appointed  a referee  or  umpire — -that  he  kept  no  calculations 
of  the  manner  in  which  he  made  up  his  report-— that  he  reduc- 
ed the  judgment  to  less  than  one  half  of  the  original  amount — ■ 
that  the  counsel  for  the  plaintiff  required  as  a matter  of  justice 
and  right,  that  he  should  furnish  them  with  the  principles  and 
calculations  upon  which  he  made  his  report,  which  lie  was 
oound  to  do,  even  under  oath,  by  the  act  of  1705,  and  that 
this  request  w as  refused.  W e shall  prove  that  he  sat  in  court 
on  the  hearing  of  the  exceptions,  contrary  to  the  wishes  of  one 
of  the  parties ; and  we  will  say  of  this,  whatever  weight  it 
may  be  of)  he  is  guilty.  \ 
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The  second  article  charges  the  respondent — (here  Mr.  D. 
read  the  second  article  of  impeachment.) 

I am  instructed  to  say,  that  the  sum  and  substance  of  this 
article  will  be  proved.  The  respondent  sent  for  and  arrested 
the  persons  mentioned  in  the  article,  deprived  them  of  their 
liberty,  brought  them  into  disgrace,  contrary  to  their  consti- 
tutional rights  as  citizens.  It  is  immaterial  whether  he  sent 
an  imperative  order  to  them  or  not ; we  will  say,  that  if  the 
president  of  the  court  did  violate  the  liberty  and  their  rights, 
by  arresting  them  and  bringing  them  into  court  in  this  man- 
ner; if  we  prove  the  facts  as  I have  stated  them,  we  will  ask 
this  court  to  say,  that  he  is  guilty  of  the  matter  charged  in  this 
article;  and  I am  instructed  to  say,  that  we  will  prove  them 
to  the  extent  here  laid. 

The  third  article  charges— (here  Mr.  D.  read  the  3d  arti- 
cle of  impeachment.) 

Suffer  me  here  to  premise,  that  if  the  matter  here  charged, 
was  not  an  act  done  by  the  respondent  under  colour  of  his 
office  as  president  judge,  I should  not  deem  it  a matter  of 
impeachment.  The  act  must  have  been  done  under  colour  of 
bis  authority,  or  it  is  not  impeachable.  If  it  was  not  so  done, 
we  will  abandon  the  charge;  but  if  it  was  so  done,  we  will 
press  a conviction  upon  it. 

The  facts  relative  to  this  charge  are  these  : Mr.  Reese,  a 
merchant,  discovered  that  some  property  had  been  taken  from 
his  store;  he  had  the  woman  mentioned  in  the  article  arrest- 
ed ; some  of  the  property  w'as  found  upon  her;  she  was  charged 
with  the  offence;  Mr.  Reese  went  before  the  justice  and  made 
information;  the  justice  issued  his  warrant  on  the  charge  of 
larceny,  and  the  judge  afterwards  interfered  to  effect  a settle- 
ment. \V  lien  the  matter  was  mentioned  to  Mr.  Reese  by  the 
judge,  he  replied  that  he  could  not  do  so,  and  stated  that  he 
knew  she  had  committed  larceny;  that  the  court  might  do  as 
they  pleased  when  the  matter  came  before  them,  but  he  could 
not  agree  to  settle  it  in  the  manner  proposed  by  the  judge. 
At  judge  Porter’s  request  Mr.  Reese  accompanied  him  to  the 
office  of  the  justice,  and  there  judge  Porter  requested  that  it 
might  be  so  arranged.  The  justice  replied,  I cannot  do  so. 
I have  the  offence  fully  proved  before  me,  and  I will  return  the 
recognizance.  It  w ill  appear  that  Mr.  White,  at  whose  house 
the  respondent  lodged,  is  a near  relative  of  Mrs.  Everhart, 
and  that  the  judge  interposed  his  authority  to  screen  her  from 
punishment.  That  these  facts  will  be  proven,  I am  instructed 
to  say  to  you. 

The  4th  article  charges  the  respondent  with  endeavouring 
to  compound  a felony.  (Here  Mr.  D.  read  the  article.)  The 
facts  herein  set  forth  I am  instructed  to  say  will  be  substan- 
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tinted  before  this  court.  There  can  he  no  pretence  of  the  in- 
nocence of  John  Mills  set  up.  He  had  a bond  or  obligation 
from  some  third  person,  which  he  parted  with  to  Mr.  George 
Levers  for  a valuable  consideration,  and  it  thereby  became  the 
property  of  Levers.  He  deposited  it  in  a desk  or  some  other 
place  for  safe  keeping.  The  defendant,  John  Mills,  broke  open 
the  place  and  stole  the  obligation.  This  we  shall  contend  was 
a gross  larceny  ; for  Levers  had  the  obligation  in  his  posses- 
sion, he  had  the  property  of  it  in  himself,  and  it  was  stolen 
from  him  by  the  person  who  was  put  on  his  trial  for  it,  John 
Mills.  On  the  trial  of  the  cause  when  all  these  facts  were 
made  to  appear,  the  respondent  interfered,  contrary,  as  we 
say,  to  his  duty  and  required  the  parties  to  settle  this  prose- 
cution fora  felony.  This  was  a gross  violation  of  his  duty  ; 
it  was  a glaring  infraction  of  the  law,  so  much  so  as  to  be  the 
subject  of  an  indictment.  If  Levers  himself  had  have  done  if, 
it  would  have  been  the  compounding  of  a felony.  It  being 
done  by  the  respondent  was  in  a moral  point  of  view  worse 
than  if  done  by  the  prosecutor. 

The  5th  article.  (Here  Mr.  D.  read  the  article.)  I am  also 
instructed  to  say  that  this  article  will  be  fully  sustained  by 
proof.  The  conduct  of  the  judge  was  passionate,  harsh  and 
violent.  There  was  a gross  imputation  cast  on  the  jury  by' 
the  judge,  for  the  verdict  which  they  had  conscientiously  ren- 
dered. It  was  charged  that  in  rendering  such  a verdict  they 
had  perjured  themselves.  The  language  and  manner  were 
unsuited  to  the  judicial  station  and  calculated  to  disgrace  our 
tribunals  of  justice. 

The  6th  article.  (Mr.  D.  read  the  article.)  I am  instructed 
to  say  that  the  interlineations  and  interpolations  in  this  arti- 
cle mentioned,  were  made  after  the  bills  of  exceptions  were 
sealed  and  filed  and  had  become  records  of  the  court.  That 
the  respondent  withdrew  them  from  the  files  for  the  purpose  of 
making  the  interlineations  and  alterations,  and  this  was  done 
for  the  purpose  of  injuring  and  obstructing  Mr.  Bellas  in  his 
legal  remedy  of  reviewing  the  case  in  the  supreme  court.  We 
will  also  shew,  that  the  fact  stated  in  the  interlineation  is  not 
true,  and  that  the  third  bill  of  exceptions  there  mentioned  ne- 
ver was  withdrawn  by  consent. 

The  7th  article.  (Mr.  D.  read  the  article.)  Although  ac- 
. cording  to  the  respondent’s  plea  or  answer,  all  the  cases  enu- 
merated in  this  article  do  not  exist,  we  will  shew  you  that 
in  some,  if  not  all,  of  the  cases  enumerated,  he  has  been  re- 
quested to  file  his  opinion.  That  he  has  not  done  so,  but  has 
neglected  and  refused  to  do  it. 

We  hold  it  to  be  a misdemeanor,  where  this  is  a positive 
statutory  injunction,  for  an  officer  to  withold,  neglect  or  re- 
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fuse  a compliance  with  it.  The  meaning  of  a misdemeanor  is 
the  disregarding  of  the  positive  injunctions  of  law,  or  the 
plain  dictates  of  official  duty. 

1 he  8th  article.  (Mr.  D.  read  the  article.)  I have  been  in- 
formed, that  the  assessment  of  road  tax  mentioned  in  this  ar- 
ticle was  altered  by  the  respondent  on  the  mere  statement  of 
the  appellant,  Mr,  Greenleaf.  That  the  reduction  was  not 
made  by  consent.  That  the  public  have  been  seriously  in- 
jured by  this  conduct.  If  we  shew  it  to  have  been  done  in  vio- 
lation of  duty,  we  will  call  upon  this  honorable  court  to  sav 
so  and  pronounce  judgment  for  the  offence. 

The  9th  article.  (Mr.  D.  read  the  article.)  It  will  appear 
I*  , the  ™atte_rsi  stated  in  this  article  actually  occured  as  set 
lorth.  That  judge  Cooper,  possessing  equal  rights  with  the 
respondent  and  entitled  equally  to  exercise  them,  was  insult- 
ed  and  prevented  from  the  exercise  of  those  rights.  The  con- 
duct of  the  respondent  was  an  outrage  on  the  feelings  of  his  as- 
sociate; drove  him  from  the  bench  and  prevented  him  from  ex- 
amining into  the  situation  of  the  boy.  It  was  in  fact,  in*  a 
rude,  insolent  and  tyrannical  manner,  preventing  judge  Coo- 
per from  exercising  his  legitimate  functions  on  the  bench.  If 
we  prove  these  facts,  we  shall  he  at  no  loss  for  precedent  to 
shew,  that  this  is  a misdemeanor  in  office  of  a high  grade. 

. ^ ICHh  article.  (Mr.  D.  read  the  article.)  I am  autho- 
rised to  say,  in  relation  to  the  first  matter  charged  in  the  first 
pait  of  tills  article,  that  judge  Cooper  evinced  a strong  desire 
to  express  his  opinion  on  the  case.  That  this  was  altogether 
disregarded  by  the  respondent,  who  by  the  rudeness  charged, 
prevented  judge  Cooper  from  exercising  his  legal  and  con- 
stitutional l ights  as  a judge.  That  although  the  respondent 
passed  Ins  opinion,  lie  would  not  permit  his  associate  to  do 
the  same. 

As  to  the  second  part  of  this  charge  the  respondent  in  his 
answer  or  plea,  seems  to  say  it  is  too  indefinitely  charged. 
He  however  admits  that  an  occurrence  very  similar  to  that 
charged  did  take  place,  but  excuses  himself  by  saying,  that 
the  rudeness  w as  first  commenced  by  judge  Cooper.  He  can- 
not complain  tliat  this  charge  is  too  indefinite,  when  he  him- 
self  in  his  answer  refers  to  the  identical  case  referred  to  in 
the  article.  Examine  the  expressions  charged  in  the  article 
and  those  admitted  in  the  answer,  and  they  will  be  found  to- 
correspond  precisely  ; so  do  the  circumstances  of  the  situation 
m the  court,  &c.  We  will  shew,  that  no  provocation  was 
given  by  judge  Cooper  to  judge  Porter,  and  that  the  treatment 
received  was  wholly  unmerited. 

The.  llth  article.  (Mr.  D.  read  the  article.)  The  facts 
stated  will  be  supported  by  evidence.  Judge  Cooper  was  do- 
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prived  of  the  right  which  he  possessed  to  charge  the  jury,  by 
the  respondent  interrupting  him  and  saying  rudely  and  tyran- 
nically. “ It  is  the  opinion  of  the  court  sir;”  we  deny  the 
truth  of  this  assertion.  The  associate  was  as  much  a part  of 
the  court  as  the  president,  and  to  prevent  him  from  express- 
ing his  opinion,  was  an  official  misdemeanor  in  the  respon- 
dent. 1 

The  12th  article.  (Mr.  D.  read  the  article.)  The  respon- 
dent disclaims  the  right  in  law  of  being  compelled  to  answer 
this  charge.  Candour  induces  me  to  state  that  this  article  of 
impeachment  should  be  more  precise  as  to  time,  place  and 
facts  than  I find  it.  There  certainly  is  much  weight  in  the 
observations  of  the  respondent  in  his  objections  to  this  article. 
1 his,  however,  is  a matter  for  the  court  to  determine,  and  if 
they  feel  inclined  to  sustain  the  objection,  I shall  not  press 
the  article.  1 

The  court  will  excuse  me  for  being  thus  lame  and  irregular 
in  my  opening  of  this  case.  It  has  been  out  of  my  power  to  tra- 
vel through  the  testimony  upon  ail  these  charges.  The  arti- 
cles are  numerous  and  the  testimony  is  voluminous.  I have 
not  had  time  to  examine  and  arrange  it  as  I could  have  wish- 
ed, as  well  in  justice  to  the  honorable  court,  as  to  myself  and 
those  whom  I have  the  honor  to  represent ; but  I am  autho- 
rised to  say,  that  the  witnesses  will  prove  the  facts  charged, 
and  it  will  then  be  for  this  court  to  pass  their  judgment  upon 
the  whole  case.  1 

Should  the  testimony  establish  the  respondent’s  guilt,  I trust 
no  feelings  of  commiseration  or  sympathy  ; no  consideration 
° i r or  sending  of  the  respondent,  will  prevent  the 

public  from  receiving  justice  at  your  hands.  It  is  the  repre- 
sentatives of  the  people  of  Pennsylvania,  who  in  their  own 
names  and  that  of  the  people  of  the  commonwealth  demand  it. 
Mercy  is  due  to  them  as  well  as  to  the  respondent. 

But  should  this  honorable  court  find  him  to  be  innocent  of 
the  charges  adduced  against  him,  no  one  will  join  more  cheerful- 
y ian  mv  self  in  the  acclamation  which  pronounces  that  inno- 
cence. Let  him  in  that  case  be  restored  to  his  family  and 
mends,  and  to  the  high  and  dignified  station  which  lie' holds 
anealled  and  acquitted  by  your  verdict. 

Mr.  Douglass  proposed  to  proceed  with  evidence  in  support 
ot  the  charges  contained  in  the  second  article  of  impeachment, 
as  the  witnesses  in  relation  to  the  1st  article  were  not  in  at- 
tendance, which  was  allowed  by  the  court.  Whereupon, 

Abraham  Beidclman  was  called  and  sworn.  I kept  a pub- 
lic house  in  Allentown;  one  day  at  court  judge  Porter  sent  a 
constable  after  me ; when  the  constable  came,  I asked  hint 
•\hat  I should  co.  He  told  me  lie  did  not  know:  that  some  per- 
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son  had  informed  against  me  for  keeping  a disorderly  house  j 
when  I came  to  court,  my  name  was  called  by  the  crier;  J 
went  before  the  court.  Judge  Porter  said  be  was  informed  I 
was  keeping  a disorderly  bouse,  if  I would  do  so  again,  be 
would  take  my  license  from  me,  and  punish  me  severely;  and 
then  he  said,  now  you  go  off  home  you  villain,  or  scoundrel, 
one  of  the  two  words.  I then  went  out  and  went  home.  At  the 
same  time  John  Young  was  called  up  with  me;  we  were  both 
called  up  at  once;  he  is  dead  now.  As  much  as  I know,  the 
observations  of  judge  Porter  were  addressed  to  us  both.  I did 
not  make  any  defence,  because  I had  not  time;  we  were  told  at 
11  o’clock,  to  come  in  at  2.  I had  no  time  between  his  ad- 
dressing me  and  telling  me  to  go  home  ; it  was  done  in  a few 
minutes.  I was  not  apprized  of  any  complaint  having  been 
made  agaisnt  me,  as  I can  recollect.  The  constable  told  me, 
when  he  came  for  me,  that  I should  be  in  court  at  2 o’clock. 
I M as  not  prevented  from  replying  by  my  surprise.  . The  con- 
stable told  me  I must  go.  I asked  others,  and  they  told  me  1 had 
better  go.  I was  afraid  to  make  any  defence  when  I was  before  the 
court.  The  constable  did  not  shew  me  a scrap  of  a pen,  nor 
did  he  say  that  he  had  any  authority  to  take  me.  I do  not 
knoM’  of  any. 

Cross  examined— 

This  was  in  the  year  1818,  as  much  as  I 
can  recollect ; John  Knecht  was  the  constable.  He  is  living, 
as  much  as  I know  ; I can’t  recollect  the  time  of  the  year  ; it 
was  either  spring  or  fall,  it  was  warm,  I went  before  the  court 
in  the  afternoon.  I did  not  keep  any  account  or  memorandum 
of  the  occurrences  of  that  day.  1 have  been  examined  on  this 
subject  before.  I think  I then  stated,  that  the  word  scoundrel, 
or  villain,  were  used.  I have  had  conversation  on  this  sub- 
ject with  other  people. 

Mr.  Brown  asked  the  w itness  “ did  you  at  the  time  when 
you  w ere  required  to  appear  before  the  court,  knowingly  per- 
mit gambling  in  your  house  ?” 

Mr.  Douglass  objected  to  the  question  being  put.  He  ob- 
served that  a simple  objection  to  the  question  was  sufficient. 
The  question  is  not  a proper  one,  nor  is  the  witness  bound  to 
answer  it.  If  the  question  is  not  a legal  one,  it  ought  not  to 
be  put  to  the  witness.  It  is  one  which  affects  the  character 
of  the  w itness  and  if  answered  in  the  affirmative,  would  sub- 
ject him  to  prosecution  by  indictment.  I put  the  case  upon 
the  broad  principle  of  justice.  The  w itness  is  not  bound  to 
answer  the  question,  and  if  so  it  ought  not  to  be  put  to  him. 

Mr.  Brown.  There  is  an  imperative  requisition  upon  me 
in  point  of  duty  to  elicit  the  facts  of  this  case.  I propose  to 
ask  the  witness  this  question.  The  counsel  for  the  managers 
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becomes  exceedingly  sensitive  and  objects,  not  to  the  witness 
being  permitted  to  use  his  option  to  answer  or  not,  but  to  the 
question  even  being  put  to  him.  The  inference  is  obvious  ; if 
the  witness  does  answer,  he  must  acknowledge  his  guilt  If  he 
refuses  to  answer,  the  same  thing  is  in  effect  admitted.  The 
privilege  claimed  is  not  the  privilege  of  the  court,  it  is  the  pri- 
vilege of  the  witness;  and  if  he  avows  his  guilt,  it  is  his  own 
act.  If  he  chooses  not  to  answer,  and  stand  upon  his  privi- 
lege, the  court  can  then  he  called  upon  to  decide  whether  he  is 
bound  to  answer  or  not.  We  at  present  merely  propose  to 
have  the  question  put.  His  refusal  to  answer,  surely  cannot 
subject  him  to  a criminal  prosecution,  neither  would  his  an- 
swer in  the  affirmative;  for  he  could  only  be  prosecuted  with- 
in a limited  time  after  the  commission  of  the  offence,  which 
time  has  long  since  expired. 

Mr.  Ogle.  The  principle  is  plain.  The  answer  would  have 
the  effect  to  subject  him  to  infamy  and  reproach.  No  man  is 
bound  to  proclaim  his  own  guilt  and  infamy. 

On  the  question,  “shall  the  question  as  proposed,  be  put  to 
the  witness  ?” 

It  was  determined  in  the  negative. 

The  Cross  examination  then  proceeded. — The  witness  said, 
I have  no  recollection  of  saying  that  I was  obliged  to  judge 
Porter  for  the  lecture  he  gave  me;  my  neighbours  plagued  me 
and  I some  times  said  I was  glad  he  had  done  so.  I have  not 
had  any  conversation  lately.  I have  stated  several  times  that 
I did  not  blame  judge  Porter  as  much  as  I did  judge  Hartzell. 
Judge  Hartzell  was  present  in  court  at  the  time.  I do  not 
recollect  any  body  else;  there  were  a good  many  people  in  the 
court  house.  I cannot  recollect  whether  judge  Fogel  was 
there.  John  Horn  was  one  of  the  neighbours  that  plagued 
me,  also  Jacob  Blumer. 

Mr.  Douglass  objected  to  going  into  this  evidence.  It  will 
occasion  delay  to  go  into  these  collateral  points. 

By  the  president.  The  inquiry  is  a proper  one. 

Witness  proceeds.  This  w^as  directly  after  my  being  called 
before  the  court;  I can’t  say  how  long  ago  it  is. 

Question  by  Mr.  Sutherland.  Were  you  a licenced  tavern- 
keeper  at  this  time  ? A.  Yes. 

On  motion  of  Mr.  Kitchin  and  Mr.  Ogle,  ordered,  that 
when  the  court  adjourns,  it  will  adjourn  to  meet  at  S o’clock 
in  tli e afternoon,  and  that  that  be  the  standing  hour  of  meet- 
ing in  the  afternoon,  until  otherwise  ordered. 

Adjourned  till  s o’clock,  P.  M.  this  day. 
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. December  21st,  3 o’clock,  P.  M. 

Court  opened — present  all  the  members. 

George  Haberacker  sworn.  About  the  year  1824,  at  Maj 
sessions,  a constable  came  to  my  house,  bis  name  was  George 
Henry  ; be  told  me  I should  immediately  come  down  to  the 
court  house,  that  the  judge  wanted  to  see  me.  I asked  what 
he  wanted.  Henry  replied  he  did  not  know,  he  wanted  to  see 
me  as  soon  as  possible.  I did  not  know  what  he  wanted:  I put 
my  hat  on  and  went  down.  When  I came  into  the  court  house 
the  judge  was  charging  the  jury;  I went  to  the  back  door  and 
stood  there  till  he  was  done,  when  he  called  my  name;  he  told 
the  jury  to  stand  still  or  sit  down  for  a few  minutes.  He  then 
began  with  a loud  voice  and  rapid  manner;  he  said  he  under- 
stood I had  suffered  gaming  in  my  house.  I then  understood 
the  judge  to  say,  that  he  had  established  a new  rule  to  be  put 
on  every  license,  and  asked  me  if  I knew  it.  I think  I told 
him  not.  He  then  began  in  a loud  voice  and  angry  manner;  I 
don’t  recollect  all  he  said;  he  told  me  if  I ever  did  so  again,  he 
would  take  my  license  and  punish  me  severely.  I was  very 
much  frightened;  he  told  me  to  be  off  home  and  mind  my  busi- 
ness. I was  a licensed  tavern-keeper.  There  was  no  process 
shewn  by  the  constable  ; I did  not  see  any  authority  shewn. 
That  was  the  regular  sessions  for  granting  my  license,  anew 
license  had  been  granted  to  me  a few  days  before,  but  I had 
not  got  it.  The  president  alone  was  on  the  bench  at  the  time 
I came  into  court. 

Cross  examined — 

I have  been  examined  before.  A couple 
of  evenings  before  Mr.  Hyneman  shewed  me  the  order,  which 
the  court  had  ordered  to  be  endorsed  on  the  licenses.  I think 
I went  in  myself.  Mr.  Hyneman  shewed  me  a writing,  I do 
not  know  what  it  was.  I do  not  know  what  was  in  the  paper. 
I did  not  read  it,  nor  did  I hear  it  read,  /think  Mr.  Hyne- 
man told  me  it  was  a rule  prohibiting  gambling;  this  was  be- 
fore I was  brought  up.  I had  no  time  to  speak  to  the  judge— he 
called  me  to  the  clerk’s  desk.  The  judge  told  me  that  he  had 
understood  a young  man  from  Philadelphia  had  lost  all  his 
money  at  play  at  my  house.  I did  not  answer  the  judge  ; I 
do  not  know  what  I wanted  to  say;  I did  not  attempt  any  an- 
swer; the  judge  read  the  order  to  me  at  the  time;  Mr.  Hyne- 
man told  me  a few  evenings  before  that  it  was  contrary  to  the 
rule. 

The  judge  did  not  say  he  had  sent  for  me,  he  called  me  up, 
iherc  was  no  informer  as  I knew. 
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Re-examined — 

The  judge  did  not  tell  me  he  had  any  official 
information  that  I had  suffered  gambling;  he  said  he  had  un- 
stood it.  I understood  the  order  to  be  general,  to  all  tavern- 
keepers.  I am  now  a licensed  tavern-keeper.  I got  my  li- 
cense for  this  year  at  May  sessions  1825. 

Mr.  Douglass  states  that  they  have  no  further  testimony 
on  this  article. 

The  president  thereupon  directed  him  to  proceed  to  the 
third  article.  Whereupon  he  called 

Jacob  Reese,  j r.  who  was  sworn.  One  morning  I went  to 
my  store  and  found  my  cellar  door  open.  I made  inquiry 
about  it,  and  called  on  her  where  she  was  washing. 

Mr.  Brown  objected  to  evidence  of  any  facts  in  which  the 
respondent  was  not  a participant. 

Witness  proceeds.  In  the  morning  of  the  first  day  of  court, 
a report  came  over  to  me  that  the  judge  wished  to  see  me  ; 
I went  over  to  the  hotel,  and  there  met  judge  Porter  ; we  went 
up  together  to  ’Squire  Weygandt.  On  the  way  up,  the  judge 
stated  that  I would  have  to  sign  an  instrument  of  writing ; 
I asked  what  it  was  ; he  said  to  certify  that  she  had  not  stolen 
the  flour;  I said  I could  not  do  it,  the  witnesses  had  sworn  to 
it,  and  I was  satisfied  she  was  guilty ; he  then  mentioned 
there  was  no  other  way  to  do  it ; that  was  the  only  way.  I 
then  stated  I could  not  do  it,  if  there  was  any  other  way  I was 
willing  to  do  it,  on  account  of  Mr.  White’s  family  ; we  stood 
there  a little  while,  and  he  then  said  we  would  go  on  to  the 
’Squire’s  ; we  went  there,  the  ’Squire  and  he  had  some  con- 
versation, they  could  not  agree ; I understood  it  was  not  to 
stop  and  I went  away.  It  was  at  Mr.  White’s  hotel  where  the 
judge  stops  ; the  name  of  the  woman  was  Mary  Waltz,  some 
called  her  Polly  Everhart ; she  had  been  married  ; she  is  Mr. 
White’s  wife’s  sister.  When  I left  the  justice’s  house  I did 
not  understand  how  it  would  be  settled.  The  judge  and  I 
had  nothing  to  say  relative  to  the  woman  or  her  conduct,  ex- 
cept, that  he  said  I must  sign  an  instrument  of  writing  that 
she  had  not  done  it ; I told  him  I could  not  do  it,  that  she  had 
stolen  the  flour,  the  witnesses  had  sworn  so. 

Mr.  Douglass  proposes  the  following  to  the  witness.  Please 
to  state  the  circumstances  attending  the  commission  of  the 
larceny  by  Mary  Everhart,  of  your  goods  and  chattels. 

To  which  Mr.  Brown  objected. 

Mr.  Brown.  I apprehend  that  every  individual  upon  trial, 
can  only  be  impugned  by  evidence  in  regard  to  matters  in 
which  he  is  a participant.  The  question  is,  whether  judge 
Porter  knew  of  the  circumstances  of  the  transaction.  The 
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motive  alone  constitutes  the  crime.  The  record  of  the  trial 
can  be  produced. 

Mr.  Douglass  withdraws  the  question. 

Witness  proceeds.  I do  not  remember  any  conversation  be- 
tween the  judge  and  Mr.  White  in  my  presence.  I rather 
think  Mr.  Sitgreaves  told  me  the  judge  wanted  to  see  me. 
The  judge  did  not  seem  dissatisfied  with  justice  Weygandt. 

When  the  trial  was  commenced,  the  judge  got  up  and  men- 
tioned that  I had  taken  the  advantage  of  her.  Mr.  Sitgreaves 
rose  and  stated,  that  the  judge  might  do  as  he  pleased  with  her 
now,  it  was  given  to  him;  that  no  advantage  had  been  taken. 
I had  no  objection  to  the  judge  stopping  the  suit.  The  judge 
did  not  inform  me  that  this  was  not  a larceny. 

Cross  examined — 

This  was  in  the  year  1822,  at  August  court. 
I had  been  sued  by  her  for  slander  about  this  time.  Some 
where  about  the  time  she  sent  the  sheriff,  I sued  her  before 
'Squire  Weygandt.  I w ished  to  give  her  clear.  I did  not 
want  to  punish  her  on  account  of  Mr.  White’s  family.  I called 
on  Mr.  Sitgreaves  and  told  him  so.  I was  willing  to  give 
her  clear.  It  was  not  understood  that  her  action  was  to  be 
discontinued.  The  conversation  going  up  which  I have  re- 
lated, is  all  that  makes  me  think  the  judge  w anted  to  settle  it. 

The  judge  told  me  it  could  not  be  stopped  without  I did 
sign  that  paper.  I cannot  say  that  I asked  any  body  to  speak 
to  the  judge.  I do  not  know  what  the  judge  meant  when  he 
said  I had  taken  the  advantage  of  her. 

I did  not  agree  that  if  Mary  Waltz  would  agree  to  pay  the 
costs  of  her  action,  I wTould  pay  the  costs  in  my  prosecution. 
No  person  called  on  me  to  settle  this  matter.  I spoke  to  Mr. 
White  on  the  subject. 

Jacob  Weygandt,  jr.  sworn.  Mary  Waltz  alias  Mary  Ever- 
hart, was  brought  before  me  on  the  6th  June,  1822,  charged 
on  the  oaths  of  several  witnesses  with  larceny,  in  stealing  a 
quantity  of  flour  and  an  earthen  pot,  altogether  of  the  value 
of  50  cents.  She  was  on  the  same  day  bound,  with  security, 
tor  her  appearance  at  the  next  August  sessions.  On  the  first 
day  of  the  next  sessions,  judge  Porter,  accompanied  by  J. 
Reese,  jr.  called  at  my  office;  judge  Porter  commenced  the 
conversation  relative  to  that  case;  he  wished  the  matter  dis- 
posed of  in  some  way;  proposed  to  make  it  a case  of  trespass. 

I observed  to  judge  Porter  that  he  must  be  well  aware,  that  I 
had  no  authority  to  permit  a settlement  in  such  case,  that 
Mary  Waltz  had  been  bound  over  on  sufficient  evidence,  and 
that  in  my  opinion  it  wras  a clear  case  of  larceny.  I told  the 
judge  I had  no  objections,  for  certain  reasons  I was  desirous 
of  settling  it,  but  that  I considered  it  my  duty  to  return  the 
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recognizance.  I did  return  the  recognizance;  the  defendant 
was  tried  and  convicted.  Judge  Porter,  after  I observed  that 
it  was  a clear  case  of  larceny,  did  not  press  the  matter.  I be- 
lieve this  is  all.  The  judge  considered  it  a trifling  matter, 
and  asked  if  it  could  not  be  considered  a trespass;  so  it  ap- 
peared to  me.  There  was  very  little  conversation  between 
the  judge  and  me  in  my  office. 

Question  by  Mr.  Ogle.  “ Did  you  consider  judge  Porter  as 
coming  to  you  in  his  official  capacity  or  as  a citizen?”  An- 
swer. I think  I ought  not  to  give  opinions — I have  stated  the 
facts. 

Mr.  Douglass  states  that  he  has  no  further  evidence  on  this 
charge. 

On  motion  of  Mr.  Burnside  and  Mr.  St.  Clair,  that  when 
this  court  adjourn,  it  will  adjourn  to  meet  at  ten  o’clock  to- 
morrow morning,  and  that  that  be  the  standing  hour  of  meet- 
ing in  the  morning  until  otherwise  ordered. 

A motion  was  then  made  by  Mr.  Dunlop  and  Mr.  Duncan, 
that  the  court  adjourn. 

And  on  the  question,  Will  the  court  adjourn  ? It  was  de- 
termined in  the  negative.  Yeas  13 — nays  18. 

At  the  request  of  the  respondent’s  counsel,  the  names  of  the 
witnesses  who  did  not  answer  when  called  in  the  morning, 
were  again  called,  when  three  answered. 

On  motion  of  Mr.  Groves  and  Mr.  Kelton,  the  court  ad- 
journed until  to-morrow  morning. 


THURSDAY,  December  22,  1825. 

The  court  was  duly  opened  at  10  o’clock  A.  M— ' The 
members  all  present. 

The  managers  and  the  respondent,  with  their  respective 
counsel  attended. 

The  names  of  the  witnesses,  on  the  part  of  the  prosecution 
and  the  defence  were  called — 45  answered,  and  17  were  ab- 
sent. 

The  sergeant  at  arms  was  sworn  to  the  service  of  a sub- 
poena by  copy  upon  George  Levers,  upon  the  15th  instant. 
The  counsel  for  the  managers  thereupon  prayed,  that  an  at- 
tachment be  awarded  against  him,  as  he  was  not  in  attend- 
ance. On  the  suggestion  of  Mr.  Winter,  who  stated  that  he 
expected  the  witness  would  be  here  in  the  course  of  the  day, 
the  motion  for  the  attachment  was  waived  for  the  present. 

The  counsel  for  the  managers  stated,  that  as  the  witnesses 
to  support  the  4th,  5th,  6th,  7th  and  8th  articles  were  not  yet 
in  attendance,  he  would,  with  the  permission  of  the  court. 
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proceed  to  the  examination  of  the  witnesses  in  relation  to  the 
9th  article,  which  was  allowed  by  the  court. 

Hugh  Ross  affirmed.  1 saw  a woman  named  Mary  Smith 
come  into  court,  I think  it  was  on  the  argument  day,  on  Sa- 
turday; judge  Porter  was  alone  on  the  bench ; she  went  up  to 
judge  Porter  and  whispered  to  him  ; she  went  out  and  judge 
Cooper  came  in,  soon  after,  and  took  his  seat  on  the  bench ; 
some  consultation  appeared  to  take  place  between  them ; I 
think  it  was  proposed  to  discharge  two  boys  by  the  name  of 
Smith,  who  had  been  committed  to  prison,  one  of  whom  it 
was  alleged  was  sick.  Judge  Cooper  appeared  to  be  unwil- 
ling to  discharge  the  boys,  but  agreed  that  one  of  them  might 
be  discharged,  if  it  could  be  done  without  discharging  the 
other  ; he  was  willing  to  discharge  the  sick  boy.  I think  judge 
Porter  observed,  that  could  not  be  done ; he  appeared  very 
anxious  that  the  boys  should  be  discharged.  Judge  Cooper 
refusing  to  yield  assent  to  it,  judge  Porter  became  very  an- 
gry, and  with  an  angry  look  and  loud  voice,  said  to  judge 
Cooper,  if  the  hoy  dies  in  jail  his  blood  shall  be  on  your  head; 
I think  those  were  the  words.  I think  judge  Wagener  was 
sent  for  and  came  into  court.  I believe  the  boys  were  dis- 
charged after  that ; I have  not  a perfect  recollection  that  they 
were.  I think  the  boys  were  the  brothers  of  Mary  Smith  as 
I understood.  I think  there  was  no  other  evidence  of  the 
sickness  of  the  boy  than  his  appearance  ; he  was  brought  into 
court ; I think  both  the  boys  were  brought  into  court;  I can- 
not recollect  at  what  time  they  came  in — I have  no  recollec- 
tion by  whose  orders  they  were  brought  in.  I recollect  judge 
Cooper  saying,  that  he  had  some  doubts  about  the  boy’s  in- 
disposition being  serious.  Judge  Cooper  is  a practising  phy- 
sician, I have  known  him  as  a practising  physician  since 
1795  ; he  has  had  a very  extensive  practice,  and  was  consi- 
dered the  principal  physician  in  Easton  for  a great  number 
of  years.  I have  no  knowledge  of  judge  Porter  being  a phy- 
sician. I am  not  positive  for  what  the  boys  were  committed, 
but  think  it  was  for  costs,  or  for  not  finding  surety  for  good 
behaviour,  or  both;  I think  in  a case  of  surety  of  the  peace. 

Cross  examined — 

I cannot  tell  when  this  was ; It  was,  1 
think,  two  years  ago  or  thereabouts.  I think  I was  examined 
before,  generally,  but  not  on  this  particular  article.  I think 
I testified  as  to  these  facts  as  / have  now  stated.  1 have  in- 
formed Mr.  Douglass,  who  were  the  witnesses  that  I supposed 
would  support  this  article.  I do  not  know  whether  I was  one 
of  the  original  petitioners  for  the  institution  of  this  proceed- 
ing or  not;  I rather  think  I was  not.  After /heard  proceed- 
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mgs  had  been  instituted  in  other  parts,  I dictated  a petition 
to  ray  boy.  I gave  that  petition  to  John  Ihrie,  and  requested 
him  to  go  about  the  borough  of  Easton,  to  get  signers  ; after 
he  had  done  it,  he  was  a very  poor  man,  I gave  him  one  dol- 
lar ; 1 rode  three  or  four  miles  from  Easton  to  Mrs.  Mor- 
gan’s, thence  to  Daniel  Raub’s  and  back  again,  to  procure 
signatures  after  night,  in  sleighing  time.  1 thought  the  boy 
was  sick. 

Re-examined — 

I spoke  to  Mr.  Douglass  at  his  request,  and 
on  his  application.  I do  not  know  whether  judge  Cooper  left 
the  bench  after  this  occurrence  or  not.  Judge  Porter  address- 
ed judge  Cooper  in  an  angry  manner. 

Henry  Jarret  sworn.  I happened  to  come  into  court  one 
day,  I cannot  tell  the  term  or  time,  when  judge  Cooper  was 
sent  for  by  judge  Porter.  There  were  two  boys  named  Smith, 
before  the  court;  when  judge  Cooper  came  in  judge  Porter  ob- 
served they  had  better  discharge  the  boys,  one  of  them  ap- 
peared sick.  Judge  Cooper  seemed  rather  unwilling  to  dis- 
charge both  the  boys,  and  expressed  some  doubts  whether  the 
one  wras  as  sick  as  he  pretended.  Judge  Porter  seemed  very 
anxious  that  the  boy  should  be  discharged,  and  he  mentioned 
that  he  thought  the  boy  was  sick;  if  my  memory  serves  me 
aright,  judge  Cooper  expressed  a willingness  to  visit  the  boy 
in  jail,  and  see  if  he  was  as  sick  as  he  pretended.  Judge  Por- 
ter made  an  expression  in  a rude  and  angry  manner,  that  if 
the  boy  should  die  in  jail,  his  blood  should  be  on  his  head. 
Judge  Cooper  seemed  to  take  it  very  hard,  and  I think  he  left 
the  bench.  I left  the  court  house  then.  I do  not  know  what 
the  boys  were  confined  for.  Judge  Porter  spoke  loud  when  he 
made  the  expression.  I think  the  boys  were  in  court  when  I 
came  in. 

Cross  examined — 

I cannot  tell  the  term  or  time.  It  was  some 
few  years  ago;  I cannot  tell  the  year.  It  was  more  than  one 
year  ago.  I cannot  tell  the  time  of  the  year,  I think  it  was  in  the 
summertime.  I think  the  court  were  sitting  for  arguments. 
It  was  the  latter  end  of  the  week;  cannottell  which  side  of  the 
entrance  the  boys  were.  One  of  the  boys  appeared  to  be 
about  15  or  16,  the  other  younger.  I cannot  tell  whether  it  was 
in  the  morning  or  afternoon.  One  of  the  boys  appeared  to  look 
rather  pale  ; the  smaller  boy  I think. 

Re-examined — 

This  was  in  Northampton  county.  It  was 
not  alleged  that  both  boys  were  sick. 

John  Cooper  sworn.  On  the  day  of  the  term  when  judge 
Porter  was  sitting  to  hear  arguments,  in  the  absence  of  the 
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two  associates,  I was  sent  for,  or  at  least  Mary  Smith  came 
after  me  in  a considerable  hurry,  and  said  the  judge  wanted 
me  in  court.  I went  immediately  down;  the  boys  were  in  court 
The  judge  told  me  that  one  of  them  was  sick,  as  he  had  un- 
derstood, and  he  said  he  thought  it  would  be  better  to  dis- 
charge them  both,  and  order  the  county  to  pay  the  costs.  I 
viewed  the  boy  who  was  said  to  be  sick,  and  saw  nothing 
very  particular,  and  doubted  somewhat,  whether  he  was  very 
sick;  I mentioned  this  doubt  to  the  judge,  and  something  was 
said,  either  by  the  judge  or  myself,  about  examining  the  boy 
to  ascertain  whether  he  was  sick.  I proposed  to  visit  the  boy 
after  his  return  to  the  jail,  or  to  get  a friend  of  mine,  Dr. 
Swift,  to  do  so,  so  as  to  state  the  case  to  the  court.  My  inten- 
tion was  to  examine  him,  or  get  some  one  on  whom  I could 
rely  to  do  so,  with  an  intention,  I think,  as  I expressed  it,  to 

make  as  early  a report  as  possible  of  the  case  to  the  court 

The  judge  seemed  not  satisfied  to  delay,  but  insisted  that  we 
should  discharge  them  both.  Fearing  as  I did,  that  there 
might  be  some  hardship  in  the  case  of  this  boy,  I told  the 
judge  that  if  we  could  discharge  the  sick  bov  I wrould  agree 

to  it.  if  proper.  I was  not  willing  to  discharge  the  other 

The  judge  thought  it  would  be  irregular  to  discharge  the  one 
without  the  other,  and  I was  not  whiling  to  discharge  them 
both.  He  appeared  to  have  become  very  angry,  and  pretty 
hastily  turned  round  to  me  and  observed,  that  if  that  boy  died 
in  jail  his  blood  would  be  on  my  head.  I think  I repeated 
what  I before  offered,  to  discharge  the  sick  one.  I then  rose 
and  went  out  of  court.  I cannot  tell  how  long  ago  this  was. 
My  recollection  as  to  dates,  is  very  inaccurate,  and  I made  no 
entry.  I would  suppose  it  to  be  about  3 years  ago.  The  man- 
ner of  judge  Porter  was  such  as  to  shock  me  exceedingly,  and 
I w ent  out  pretty  much  with  a determination  never  to  sit  on 
that  bench  again.  It  was  this  treatment  unquestionably  which 
caused  me  to  retire.  I have  long  practised  medicine;  betw  een 
30  and  40  years;  I believe  more  than  35  years.  This  was  in 
Northampton  county.  We  w ere  still  holding  a court  of  quar- 
ter sessions.  The  judge  had  sat  alone  all  that  day. 

Cross  examined — 

The  Judge  sat  for  civil  business  that  day. 

I do  not  consider  civil  business  as  belonging  to  the  court  of  ' 
quarter  sessions.  I recollect  no  other  business  than  this  which 
took  me  to  court  that  day.  I understood  the  boys  were  dis- 
charged by  judge  Porter  and  judge  Wagener,  after  I left  the  ! 
court.  I think  judge  Wagener  was  sent  for  before  or  at  the 
time  I left  the  court.  I met  judge  Wagener  in  the  street,  and 
told  him  what  happened  in  court.  I told  him  what  my  senti- 
ments w ere,  and  what  the  judge’s  were.  I undertook  to  jus- 
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tify  my  sentiments  in  using  my  reasons  for  the  course  I had 
pursued.  I may  have  aimed  at  something  of  the  kind,  of  per- 
suading judge  Wagener  not  to  discharge  the  boys. 

I have  no  certainty  as  to  the  precise  words  used  by  judge 
I Porter  in  addressing  me;  I think  they  were  substantially  what 
| I have  stated.  I have  no  doubt  I was  excited,  for  I could  not 
j>  remain  there.  Previous  to  this  excitement  we  had  conferred 
in  an  under  tone;  those  around  could  not  have  heard  the  whole 
i of  it.  I am  not  so  positive  that  I examined  the  boy  in  court. 

| I do  not  recollect  having  any  information  as  to  their  state, 
j;  except  what  I saw.  I think  it  was  a case  of  surety  of  the 
peace,  and  they  were  committed  for  the  costs  of  prosecution 
on  the  surety  of  the  peace.  The  judge’s  voice  was  loud  and 
threatening,  his  countenance  was  towards  me,  and  he  appear- 
ed very  angry.  His  voice  was  as  loudly  as  I now  have  given 
| my  testimony. 

Question  by  Mr.  Brown.  Have  you  not  at  an  earlier  stage 
of  this  proceeding  sent  on  interrogatories  to  the  chairman  of 
the  committee? 

Objected  to  by  Mr.  Douglass  and  (ruled  to  be  a proper  ques- 
tion.) 

Answer.  I made  memoranda  shortly  after  I was  subpoenaed  . 
and  gave  it  to  Mr.  Grimshaw. 

There  were  interrogatories  enclosed  and  sent  from  Easton. 

I knew  they  were  sent  on.  But  I think  I took  no  part. 

A commission  was  sent  on  to  Easton  to  take  the  testimony 
of  Mr.  Sitgreaves  and  Mr.  Wolf.  It  is  possible  I. may  have 
directed  the  interrogatories  to  the  chairman.  Those  interro- 
gatories I suppose  were  written  by  Hugh  Ross,  but  I am  not 
certain. 

I have  spoken  in  a louder  voice  to  day  than  I am  accustom- 
ed to  speak. 

In  answer  to  a question  by  Mr.  Douglass.  I feel  a little  of 
this  matter  yet,  I must  confess,  but  the  judge’s*conduct  lias 
lately  been  so  conciliatory  and  correct,  that  I would  rather 
not  have  come  here.  I think  my  feelings  would  produce  no 
lias  on  my  mind. 

Samuel  Shouse  sworn.  I know  nothing  about  this  case.  I 
do  not  recollect  being  in  the  court  house  at  the  time. 

George  M.  Stroud  affirmed.  I do  not  recollect  the  time  when  it 
occurred.  But  I came  into  court  and  took  my  seat,  and  I think 
judge  Cooper  came  in  about  the  same  time;  I was  on  the  right 
dde  of  the  counsel  table.  Judge  Porter  told  judge  Cooper, 
that  from  the  representations  of  the  mother  or  sister  of  the 
persons,  one  of  them  was  unwell;  he  thought  they  had  better 
discharge  one  or  both.  Judge  Cooper  said  he  did  not  think 
me  boy  was  unwell,  and  said  he  would  call  or  get  Dr.  Swift  to 
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do  so;  there  were  some  further  remarks  made.  Judge  Porter 
was  either  standing  or  else  rose,  the  impression  is  very 
strong  that  the  judge  was  on  his  feet,  and  said  if  the  boy  dies 
in  jail  his  blood  be  on  your  head.  Judge  Cooper  then  said, 
he  did  not  wish  the  boy’s  health  injured;  that  their  conduct 
had  been  very  outrageous,  that  one  of  them  had  pointed  a gun 
at  an  old  woman,  or  some  person  who  made  the  complaint, 
and  he  was  unwilling  to  discharge  them,  and  thought  it  im- 
proper for  the  court  to  alter  their  proceedings.  He  added 
also,  whether  the  court  could  discharge  persons  w7ho  had  been 
sentenced  for  costs;  whether  they  had  the  power.  I do  not 
recollect  w hether  judge  Cooper  left  the  bench  or  not.  Judge 
Porter’s  manner  certainly  indicated  very  strong  passion; 
there  was  a very  violent  gesture  accompanying  the  expression, 
and  I think  he  did  not  sit  down  immediately  and  walked 
heavy,  leaving  Cooper  behind  him.  It  appears  very  clear  to 
my  mind.  It  made  the  impression  on  my  mind  that  there  ne- 
ver was  a more  disgraceful  scene  in  a court  of  justice.  Cooper 
seemed  excited.  Judge  Cooper  said  something  about  the  boy 
pointing  the  gun  at  the  old  woman.  Judge  Cooper  raised 
his  voice  when  he  replied.  He  was  excited;  replied  spirit-  1 
edly. 

Cross  examined — 

This  did  not  last  more  than  5 to  10  mi- 
nutes. There  were  several  persons  present,  but  I cannot  name 
who;  there  was  a woman  present.  There  was  some  conversa-  ■ 
tion  about  making  a distinction  between  the  twro  boys,  as  one 
of  them  w as  sick.  I am  not  certain  that  judge  Cooper  pro- | 
posed  discharging  one  of  the  boys.  I think  I heard  all  that  was  , 
said  between  the  judges;  I did  not  see  the  boys  that  I recol-  ^ 
lect. 

I used  to  attend  the  court  at  Easton.  I have  not  attended  | 
since  Nov.  1823  or  Jan.  1824.  I have  not  attended  since  that  £ 
time,  and  it  could  not  be  since.  I think  I can  speak  with  cer-  f 
tainty  that  it  was  not  the  quarter  sessions  week.  I never  at- 
tended  the  sessions  week.  It  was  the  argument  day  of  the  fid  - 
week,  which  is  generally  on  the  Saturday  of  the  2d  week. 

The  managers  then  proceeded  to  the  examination  of  wit- ; 
nesses  in  support  of  the  10th  article  of  impeachment. 

Henry  Jarrett.  I recollect  that  I came  into  the  court  house 
after  the  jury  was  charged  in  that  case,  and  when  the  jury 
brought  in  their  verdict  I was  also  in  the  court  house.  1 think 
there  was  some  conversation  between  judge  Cooper  and  judge 
Porter  about  the  verdict,  on  account  of  granting  a new  trial.  ? 
I did  not  hear  the  conversation  till  judge  Porter  got  rather  in 
a passion,  and  expressed  himself  that  there  ought  to  be  a newr 
trial  granted.  Judge  Cooper  I think  said  that  the  verdict  was 
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according  to  the  evidence,  and  he  was  unwilling  to  see  the 
verdict-disturbed;  after  some  little  consultation,  judge  Wag- 
ener  was  sent  for,  but  previous  to  sending  for  judge  Wagener, 
judge  Porter  was  very  angry,  a^d  struck  his  fist  on  the  table 
and  said  in  a loud  voice,  if  ever  there  was  a case  where  a new 
trial  ought  to  be  granted,  this  was  one.  When  judge  Wag- 
ener came  in  and  sat  on  the  bench,  he  rather  declined  giving 
an  opinion,  as  he  had  not  heard  the  evidence.  Judge  Wagener 
said  if  he  had  to  give  an  opinion,  he  would  coincide  with  the 
president,  or  words  to  that  effect.  There  was  a good  deal  of 
confusion  and  disturbance  at  the  bar.  In  the  manner  judge  Por- 
ter spoke  and  observed  to  judge  Cooper,  I thought  he  was 
angry. 

The  managers  by  their  counsel  then  proposed  to  examine 
Henry  Jarrett,  in  relation  to  the  matters  charged  in  the  se- 
cond part  of  the  tenth  article  of  accusation  and  impeachment. 

Mr.  Brown  on  behalf  of  the  respondent  objected  to  the 
court  receiving  any  evidence  in  relation  to  the  matter  charg- 
ed. 0 


men 


en|  read  the  second  part  of  the  tenth  article  of  impeach' 
ti.’p  respondent’s  answer  thereto)  and  obse**-.*' 

tim?norC  pia’&is  >•*  -•*"  "■d™* 
nal  proceedings7uC,rcumst+ance  “ d > S°.JnU.<J 

certainty  that  the  res^T^10"  ^ meet  it  with 

proof.  Here  all  these  reei['.*  « wanting. 

Mr.  Douglass  in  answer  ol-orVed.  that  taking  the  second 
part  of  the  tenth  article  by  itseli,  without  regard  to  the  an- 
swer put  in  by  the  respondent  to  it,  the  objection  may  have 
been  a good  one.  But  as  the  respondent  has  in  his  anwei  to 
this  part  of  the  article  referred  to  precisely  the  same  matter 
charged,  he  cannot  complain  of  want  of  knowledge  of  the 
transaction.  An  article  of  impeachment  does  not  require  the 
same  minuteness  as  an  indictment  in  one  of  our  criminal 
courts.  It  was  not  necessary  to  mention  the  time,  because  the 
time  was  immaterial.  The  circumstances  are  laid  with  suffi- 


cient particularity.  . 

Mr.  Brown  in  reply.  We  complain  of  want  of  certainty  m 
the  matter  charged  ; we  are  entitled  to  know  what  we  are 
called  upon  to  answer.  It  is  true  that  we  are  not  trying  an 
indictment,  but  we  are  trying  a subject  in  the  nature  of  an 
indictment  before  the  Senate  of  Pennsylvania.  In  a petty 
prosecution  before  an  inferior  court  for  any  criminal  offence, 
certainty  is  requisite;  should  it  be  less  so  before  the  highest 
court  of  judicature  known  to  our  law  in  a proceeding  directly 
analagous  in  its  nature? 
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' Suppose  in  a case  of  larceny  the  indictment  should  neither 
describe  the  property  charged  to  he  stolen,  the  name  of  the 
• owner,  nor  the  time  when  the  offence  is  alleged  to  have  been 
Committed  ? Could  the  defendant  be  called  upon  to  answer  ? 

The  accusation  must  stand  upon  its  own  merits.  It  can 
derive  no  force  or  validity  from  the  respondent’s  plea.  The 
answer  and  plea  are  matters  of  defence;  they  are  to  be  so 
considered  and  to  be  taken  entire;  you  cannot  pick  out  apart 
here  and  a part  there,  and  then  from  this  disjointed  and  gar- 
bled production  draw  inferences  unfavorable  to  the  respond- 
ent. The  answer  must  be  received  or  rejected  in  toto. 

An  indictment  in  a criminal  court  and  the  proceeding  now 
before  this  court  are  analagous;  in  their  nature  alike.  The 
case  now  before  you  is  important.  The  stake  on  the  part  of 
the  respondent  great.  It  is  impossible  for  him  to  shape  his  de- 
fence. If  we  prove  the  transaction  not  to  have  occurred  in 
one  instance,  we  shall  be  told,  that  is  not  the  one  charged. 
The  particular  case  in  which  the  transaction  occurred  should 
be  stated. 

Mr.  I)unlop.  I think  the  prosecution  ought  to  be  ^ 
^oom]Ls  part  of  the  article.  The  difficulties  state  ’ “ie 
be  curte<,.‘'i'' r o«nsel  are  obviated  by  the  answers},*)?  ct  s may 
ant.  AI t/7o°l,r  of  law  by  the  pleading  °*  “«  deffnd* 

are  circum0t^|here  is  no  time  laid  in  V*  accusation,  there 
the  respondent’s  attend  The  cornin'  ‘"t"  court  the  calling 
sions  used  are  all  t ! i °n  10  - ,I,st»  ,and  the  expres- 

ent in  his  snL  ? d’  and  ,v  evident  that  the  respond- 
(Here  Mi*  ri  Ci  kas  veM*0n  to  precisely  the  same  matter. 

impeachment  I’  w,ad  the  Se?nd  part  of  the  tenth  article  of 
impeachment  and  the  respondent’s  answer.) 

rer  necess^SSa/y  to,lay  a time  in  an  Indictment,  out  it  is  ne- 
may  prove  t°  makef.proof  f the  precise  time  laid.  You 
time  than  tl  lt  ,transacTtlon[  to  have  taken  place  at  any  other 
fers  in  his  ? 4 aid'  • In  the  present  case  the  respondent  re- 
Amf  ! minrttely  to  the  Particulars.  P 

toZcZ^TStl°n7-Wm  the  Court  pe,mit  the  managers 

the  tenth  article  oefaV  nr-  SUpP°rt  °f  the  second  Pa*  of 
rtlcle.°f  accusation  and  impeachment  ? 

It  was  determined  ,n  the  affirmative. 

manL  16  susges*10n  of  one  of  the  members  of  the  court  the 
of  theStenthTrtirirC/ed  bei|Jre  Proceeding  to  the  second  part 
the  fust  part  if  that  article  '°"S  ***  evide”“  ™ 

Cross  examined — 

was  better  than  3 oVlyS^Lh°W,  '!!"S  *S°  tl,is  “ 

I have  hail  ' ai ® ago.  I have  no  memorandum, 

ad  conversation  with  judge  Cooper  and  Mr.  Ross 
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about  it.  I do  not  know  whether  it  was  at  the  same  time  the 
verdict  was  given  in  or  not.  I was  there  when  the  occur- 
rence took  place.  I do  not  remember  who  made  the  motion 
nor  when  it  was  done.  I was  present  during  the  trial.  I took 
k for  granted  that  the  new  trial  was  granted  when  the  mo- 
tion was  made.  I do  not  know  whether  a new  trial  was 
granted  or  not. 

Adjourned  until  3 o’clock,  P.  M. 


Same  day  in  the  afternoon. 

George  M.  Stroud  again.  I Was  counsel  for  the  plaintiff  in 
the  case  of  Witchell  vs.  German,  and  instituted  the  suit.  I 
was  assisted  by  John  M.  Scott.  Esq.  The  defendant’s  coun- 
sel were  Mr.  Hugh  Ross  and  Mr.  Wolf,  the  member  of  Con- 
gress. The  case  came  on  for  trial  at  January  term,  I think 
1821,  and  occupied  a considerable  time.  The  charge  of  the 
court  was  requested  upon  a considerable  number  of  points  by 
the  plaintiff’s  counsel,  upon  most  of  which,  if  not  all,  the 
court  charged  in  favor  of  the  plaintiff.  The  charge  of  the 
court  was  evidently  as  far  as  could  be  discerned,  manifestly 
in  favour  of  the  defendant,  except  upon  the  points  of  law. 
1 he  verdict  of  the  jury  was  for  the  plaintiff.  I think  the  trial 
was  concluded  on  Wednesday  or  Thursday  morning  or  even- 
ing. Mr.  Scott  and  myself  remained  there  until  Saturday.  At 
that  time  there  was  a motion  made  by  the  defendant’s  counsel 
I rather  think,  for  a rule  to  shew  cause  why  a new  trial  should 
not  be  granted;  judge  Porter  immediately  ordered  the  protho- 
notary  to  enter  that  the  new  trial  was  granted.  There  were 
no  other  judges  upon  the  bench  but  judge  Cooper  and  judge 
Porter.  Judge  Wagener  did  not  sit  during  the  trial  of  the 
cause.  Judge  Cooper  dissented,  he  thought  no  new  trial  ou^ht 
to  be  granted;  judge  Wagener  then  came  in.  Judge  Porter 
again  repeated  to  the  prothonotary,  that  a new  trial  was 
granted;  that  judge  Wagener  agreed  with  him.  Mr.  Scott 
objected  to  granting  a new  trial,  saying  that  was  more  than 
was  asked  for.  There  was  a good  deal  of  warmth  felt,  as  was 
apparent  from  expression,  both  on  the  part  of  the  counsel, 
Mr.  Scott  and  myself,  and  on  the  part  of  the  court.  It  was 
then  that  the  judge  leaned  over  the  bench  and  struck  his  fist 
on  the  table,  and  directed  the  prothonotary  to  enter  a new 
trial  granted.  He  was  evidently  agitated,  but  his  agitation 
was  no  greater  than  that  of  the  counsel.  I did  not  observe 
any  thing  in  judge  Porter’s  conduct  towards  judge  Cooper, 
that  was  culpable  or  offensive.  There  was  an  evident  disagree- 
ment between  them  on  the  subject.  I recollect  making  an 
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appeal  to  judge  Wagener  personally,  as  lie  had  not  sat  on  the 
trial,  that  he  ought  not  to  interfere,  and  if  he  did,  he  ought 
not  to  do  more  than  grant  a rule  to  shew  cause.  He  said  that 
was  all  he  intended  to  grant.  The  prothonotary  made  no  en- 
try. He  seemed  at  a loss  what  to  do.  Judge  Porter  repeated 
the  order  to  him  2 or  3 times. 

After  judge  Wagener  came  on  the  bench,  he  conferred  with 
judge  Porter,  and  then  it  was  that  judge  Porter  said  judge 
Wagener  agreed  with  him.  Judge  Porter’s  manner  was  an- 
gry, but  his  conduct  was  not  directed  to  judge  Cooper.  I 
think  judge  Porter  expressed  his  opinion  that  a new  trial 
ought  to  be  granted.  One  of  the  grounds  for  a new  trial  was 
that  the  counsel  had  taken  the  court  by  surprise,  in  giving 
them  several  points  to  charge  on.  That  ground  judge 
Porter  adopted. 

I think  the  judge  said  something  when  the  verdict  was  giv- 
en in,  but  what  it  was  I cannot  say.  The  case  stood  on  the 
argument  list  till  April  term.  I was  there  and  I think  Mr. 
Scott  was  there  too;  a proposition  was  made  by  judge  Porter, 
that  the  defendant’s  counsel  should  have  a right  to  except  to 
the  opinion  of  the  court  as  if  the  exception  was  taken  in  time, 
to  w hich  wre  assented.  At  August  term  I attended.  The  bills 
of  exceptions  had  been  prepared,  and  we  pressed  upon  the  de- 
fendant’s counsel  to  finish  them  and  have  them  signed.  It  was 
not  done.  It  went  off  till  November  term;  at  that  term,  with- 
out any  thing  having  been  said  by  the  counsel  on  either  side, 
judge  Porter  announced  that  the  court  had  made  up  their 
minds  to  grant  a new  trial.  I do  not  know  whether  he  said 
himself  or  the  court.  I think  he  said  judge  Wagener  agreed 
with  him;  but  I think  he  said  we  might  argue  it  if  we  chose. 
The  judge  spoke  with  considerable  kindness  to  me,  and  told 
me  I had  better  argue  it.  I had  declined  going  on  before.  The 
judge  at  Nov.  term,  said  he  had  made  some  mistake  in  his 
charge,  but  did  not  point  out  what  it  w;as.  I objected  that  I 
was  not  prepared,  that  my  colleague  was  not  there.  Eventu- 
ally, I stated  such  objections  as  I had  against  a new  trial  be- 
ing granted. 

Cross  examined — 

I think  judge  Cooper  was  present  dt  the 
time  the  new  trial  was  granted.  He  took  some  part.  I do 
not  know  what  he  did  ultimately.  Judge  Cooper  on  the  argu- 
ment decided  with  my  views,  and  in  strong  language  stated 
his  satisfaction  with  the  verdict.  Whether  this  was  on  the 
day  the  new  trial  was  granted  or  not,  I cannot  say. 

. There  was  not  the  least  disagreement  between  myself  and 
the  opposite  counsel  about  the  bills  of  exceptions.  They  w ere 
never  presented  to  me  for  my  assent.  They  were  not  finished. 
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I think  in  some  stage  of  the  proceeding,  judge  Porter  stated 
that  the  case  of  Morris  vs.  Thomas  had  been  overruled,  but 
at  what  time  I cannot  say.  We  h^d  cited  the  case  of  Morris 
vs.  Thomas,  it  had  relation  to  the  case,  but  it  did  not  materi- 
ally depend  on  it.  I did  not  ask  for  a postponement.  I after- 
wards never  tried  the  cause.  I discontinued  the  cause,  with  a 
view  to  bring  it  in  the  circuit  court.  The  cause  had  been  tried 
before  this.  The  title  at  least  had  been.  The  verdict  was  for 
the  defendant  the  first  time. 

My  impression  is  that  judge  Wagener  was  noton  the  bench 
when  the  judge  first  ordered  the  prothonotary  to  enter  the 
new  trial — William  P.  Spering  was  officiating  for  the  pro- 
thonotary at  the  time. 

John  Cooper  again.  In  the  case  of  Witchell  vs.  German, 
Judge  Porter  and  myself  sat  and  tried  the  cause  ; it  took  up 
some  time.  The  judge  charged  the  jury  in  favor  of  the  de- 
fendant, as  I thought ; the  verdict  was  in  favor  of  the  plain- 
tiff. A few  days  afterwards  there  was  a motion  for  a rule  to 
shew  cause  why  there  should  not  be  a new  trial.  The  judge 
and  I conferred  quietly;  I thought  the  cause  had  been  well  tried, 
and  the  verdict  was  a good  one.  I was  not  disposed  to  grant 
the  rule  to  shew  cause.  The  Judge  was  manifestly  displeased 
and  said  a good  deal ; the  purport  was  that  the  case  ought  to 
be  re-tried.  He  said  if  ever  there  was  a case  in  which  there 
ought  to  be  a new  trial,  this  was  that  case.  I did  not  think 
so;  he  ordered  judge  Wagener  to  be  sent  for;  he  came  and 
was  very  unwilling  to  interfere  in  the  case  ; judge  Porter 
pressed  him  very  much,  what  he  said  I cannot  tell. 

I have  no  recolloction  that  judge  Porter  said  any  thing  when 
the  verdict  was  given  in.  After  judge  Wagener  came  in, 
judge  Porter  used  a good  deal  of  gesticulation,  struck  his  fist 
on  the  table,  and  said  if  ever  there  was  a case  in  which  a new 
trial  ought  to  be  granted  this  was  the  case.  In  the  bustle  and 
confusion  he  ordered  the  clerk  to  enter  the  grant  of  a new 
trial.  This  was  objected  to,  and  judge  Wagener  said  he  only 
meant  to  grant  a rule  to  shew  cause;  this  was  all.  I cannot 
tell  the  term  this  was  at ; this  may  have  been  four  or  five 
years  ago,  or  perhaps  a little  more.  I think  it  was  in  cold 
weather.  My  recollection  is  not  distinct  as  to  what  occurred 
afterwards.  Whenever  this  matter  was  brought  before  the 
court  he  and  I entertained  different  opinions,  and  he  always 
1 became  displeased,  but  after  awhile,  when  we  had  been  en- 
gaged cordially  about  some  other  business,  he  asked  me  what 
I we  should  do  with  this  case;  I proposed  putting  the  thing  in 
such  a shape  as  to  take  it  to  the  supreme  court.  He  stated 
this  to  the  counsel. 
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At  a subsequent  term  he  stated  that  upon  deliberation,  he 
\yas  satisfied  lie  had  erred  in  his  charge;  and  he  was  more 
than  ever  satisfied  there  should  be  a new  trial.  Mr.  Stroud 
objected  to  arguing  the  cause ; after  some  solicitation  from 
the  judge  he  did  argue,  and  a majority  ol  the  court  granted  a 
new  trial. 

I believe  the  judge  did  undertake  to  state  what  the  alleged 
error  was,  but  I cannot  relate  it ; my  mind  was  not  satisfied 
with  it.  I became  very  unwilling  to  persist  further  in  any 
opposition  as  we  had  had  several  sparrings.  Judge  Porter 
and  judge  Wagener  were  the  majority  of  the  court. 

Cross  examined — 

I expressed  no  dissent  when  the  judge 
gave  the  opinion  of  the  court  granting  the  new  trial.  I cannot 
lecollect  when  this  was.  It  may  be  four  or  five  years  ago. 

I have  been  examined  on  this  charge  before,  and  when  asked 
again  and  again  whether  I concurred  or  not,  and  I appealed 
to  the  chairman,  and  he  said  I had  answered  before. 

. There  was  full  opportunity  to  the  counsel  to  be  heard,  that  * 
is  so  far  as  regards  Mr.  Stroud  ; Mr.  Scott  was  not  there— 
Stroud  did  not  ask  a continuance. 

It  strikes  me  there  was  a disagreement  about  the  contents 
of  the  bill  of  exceptions,  between  the  counsel  ; they  could  not  : 
get  the  case  into  the  supreme  court  in  consequence  of  this  dis-  i 
agreement. 

Re-examined — 

I cannot  tell  what  the  difficulty  was  between 
the  counsel.  I think  judge  Wagener  was  there  when  the  first 
order  w as  made  to  the  prothonotary. 

The  difficulty  arose  from  the  conduct  of  the  gentleman  con- 
cerned for  the  defendant. 

Hugh  Ross  again.  In  the  case  of  Witchell  vs.  German,  Mr. 
Wolf  w as  concerned  for  the  defendant  and  took  me  in  as  as- 
sistant counsel  on  the  trial.  After  the  examination  of  the  wit- 
nesses, and  the  conclusion  of  the  arguments  of  the  counsel,  the 
plaintiff’s  counsel  produced  11  points  to  the  court  to  charge 
upon.  I do  not  remember  liow'  he  charged  upon  the  points, 
but  generally  the  charge  was  in  favor  of  the  defendant.  The 
verdict  was  in  favor  of  the  plaintiff.  Some  time  during  the 
term  the  defendant’s  counsel  moved  for  a rule  to  shew  cause  J 
why  a new  trial  should  not  be  granted.  I think  when  the 
motion  was  made,  judge  Wagener  was  noton  the  bench;  there 
was  a division  of  opinion  between  judge  Cooper  and  judge  Por- 
ter. We  sent  on  our  part  forjudge  Wagener,  with  or  without 
the  knowledge  of  the  court;  when  judge  Wagener  came  on  to 
the  bench,  judge  Porter  conferred  with  him;  what  was  said  I 
cannot  tell;  but  it  appeared  as  if  judge  Wagener  would  not 
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take  any  part  in  it.  I think  judge  Porter  then  turned  round 
to  judge  Cooper  and  endeavoured  to  prevail  on  him  to  agree 
to  a new  trial,  to  concur.  I think  then  judge  Cooper  began 
to  get  a little  warm,  and  said  he  thought  the  verdict  was  right 
and  ought  not  to  be  disturbed.  Judge  Porter  became  very 
angry,  shewed  a good  deal  of  temper,  and  raised  his  hand  and 
said,  if  ever  there  was  a case  in  which  a new  trial  ought  to  bo 
granted,  this  was  that  case,  and  struck  his  fist  on  the  bench, 
seemed  displeased,  angry.  Mr.  Wolf  and  myself  then  began 
to  importune  judge  Wagener  to  interfere,  or  there  would  be  a 
failure  of  justice.  Mr.  Stroud  and  Mr.  Scott  endeavoured  to 
prevail  on  him  not  to  interfere.  We  had  a pretty  warm  time 
across  the  bar.  I recollect  that  judge  Wagener  said  he  had 
not  been  present  at  the  trial,  and  seemed  rather  inclined  to 
decline  doing  any  thing,  but  on  being  importuned,  said  if  he 
must  decide,  he  must  decide  with  the  president. 

What  took  place  afterwards  I cannot  recollect.  At  one 
time  Mr.  Stroud  got  very  angry,  and  refused  to  take  any  part* 
But  when  that  was  I cannot  say.  I think  it  wras  when  the 
new  trial  was  granted,  but  I am  not  sure.  I think  this  was 
in  1819  or  1 820;  I think  at  April  term.  I think  I took  part 
in  the  argument  of  the  rule  to  shew  cause. 

Cross  examined — 

It  strikes  me  the  motion  for  the  rule  to  shew 
! cause  was  fully  argued;  as  fully  as  we  could. 

Re-examined — 

I am  the  more  strongly  convinced  of  this, 
because  we  had  determined  to  lay  a great  deal  of  stress  on  the 
surprise,  by  popping  the  11  points  on  the  court,  after  the  ar- 
guments were  concluded.  I think  this  occasioned  the  rale  of 
court,  on  the  subject  of  submitting  points,  to  be  adopted.  The 
11  points  were  propounded  after  the  counsel  on  both  sides  had 
■ concluded. 

The  counsel  for  the  managers  then  proceeded  to  the  exa- 
mination of  witnesses  in  support  of  the  charges  contained  in 
| the  2d  part  of  the  10th  article. 

Henry  Jarrett  again.  I recollect!  was  in  court  once,  they 
were  doing  nothing,  the  counsel  arguing  at  the  bar.  Judge 
Cooper  and  judge  Porter  were  on  the  bench  at  the  time;  sitting 
: a while  ; judge  Cooper  mentioned  to  judge  Porter  that  they 
! had  better  take  up  some  short  trial;  judge  Porter  seemed  to 
fly  in  a passion,  and  turned  round  to  judge  Cooper,  and  said 
| he  would  thank  him  for  less  dictation.  Judge  Cooper  said  he 
did  not  mean  to  dictate,  lie  merely  meant  to  forward  the  busi- 
ne  of  the  court.  Judge  Porter  rose  up  and  walked  away, 
and  I think  w ent  out  of  court.  He  returned  and  sat  down  in 

18 
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.judge  Wagener’s  seat,  and  left  his  chair  between  him  and 
jucge  Cooper.  I think  shortly  after  lie  adjourned  the  court. 

Cooper  asked  him  in  a low  voice,  in  a polite  way so  that 

you  just  distinctly  heard  him  in  the  court  house.  The  reply 
was  made  in  a very  angry  manner.  He  said  this  in  a loud 
voice  and  angry  manner.  No  consultation  that  I recollect 
between  judge  Porter  and  judge  Cooper  after  he  came  in.  be- 
fore the  court  was  adjourned. 

I think  if  I recollect  right,  I was  in  the  left  hand  jury  box 
fne  or  six  feet  from  the  bench.  I do  not  recollect  that  any 
thing  passed  between  the  judges  as  to  the  business  of  the 

court,  between  judge  Porter’s  coming  in,  and  the  adjourn- 
menr. 

Cross  examined — 

r u ,,  , „ . 1 a member  of  the  bar.  I was  not  then. 
I can  hardly  tell  the  time.  It  was  3 or  4 years  ago.  I cannot 

thenW  iat  bUSmeSS  1 Was  t,ierc  on*  1 tliink  1 was  studying 

I think  the  counsel  were  arguing  about  some  important 
nal  winch  was  to  come  on.  I am  not  able  to  tell  who  the 
counsel  were.  They  appeared  not  to  be  ready,  and  judee 
Cooper  proposed  taking  up  a short  trial  till  they  got  ready, 
ui  ge  Porter  generally  directs  the  court  to  be  adjourned:  ge- 
nerally he  consults  the  associates.  It  was  at  an  unusual  hour: 
judge  Cooper  did  not  object.  I have  not  read  over  the  testi- 
mony of  any  body.  I cannot  tell  who  was  by  me  in  the  jury 
box  at  that  time.  I was  admitted  last  Nov.  court  a year. 

r ugh  Ross  again.  I have  no  distinct  recollection  of  any 
thing  m relation  to  this  charge.  I have  tried  to  recollect  the 
substance  of  it,  but  cannot  recollect  it  at  all. 

John  Cooper  again.  I recollect  that  some  years  ago,  may 
be  3 or  4,  at  a time  when  the  court  were  sitting,  t life  gentlemen 
oi  the  bar  were  engaged  in  conversation  in  unimportant  mat- 
r rs  as  I thought.  1 invited  the  judge’s  attention  to  the  trial 
list.  1 he  precise  words  I cannot  recollect,  it  was  to  get  on 
some  business.  I invited  his  attention  to  some  other  cfse  on 
the  list.  He  seemed  very  much  affronted,  and  in  an  angry 
manner  told  me  he  would  thank  me  for  less  of  my  dictation. 

I was  considerably  shocked,  and  instantly  turned  to  the  judge 
and  told  him  that  I did  not  design  it  as  dictation,  nor  had  I 
any  thought  of  giving  offence.  He  rose  immediately  from  his 
seat  and  went  out  of  the  court  house  in  a rapid,  hurried  man- 
ner. He  hy-and-by  returned  and  took  judge  Wagener’s  chair, 
leaving  his  own  vacant,  and  said  not  a word  to'me  till  he  or- 
dered the  court  to  be  adjourned.  The  adjournment  was  a little 
earlier  than  the  usual  time  of  adjournment.  I intended  what 
said  as  a respectful  invitation,  I believe  it  was;  I had  no 
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idea  of  any  thing  else.  Judge  Wagener  was  not  on  the  bencli 
when  this  thing  occurred.  I cannot  say  whether  I returned 
in  the  afternoon  of  that  day  or  not:  I presume  I did. 

After  these  little  sprees  the  Judge  kept  himself  very  distant. 

The  managers  by  their  counsel  say  they  are  through  with 
their  evidence  on  the  tenth  article  and  will  take  up  the  ele- 
venth. 

Hugh  Ross  again.  In  the  case  of  Reese  vs.  Sigman,  I was 
concerned  for  plaintiff ; whilst  I was  summoning  up  to  the  ju- 
ry, judge  Porter  walked  up  to  the  east  end  of  the  bench,  as 
often  he  does.  After  I had  closed  my  argument,  he  resumed  his 
seat  and  commenced  charging  the  jury.  I will  not  say  that 
he  commenced  immediately.  After  he  had  concluded  his 
charge  judge  Cooper  observed  that  he  was  of  a different  opin- 
ion ; Judge  Porter  turned  towards  him  with  an  angry  coun- 
tenance and  said,  “it  is  the  opinion  of  the  court  sir;”  Judge 
Cooper  appeared  to  be  confused,  he  coloured  and  remained 
silent.  I think  Mr.  Wolf  or  Mr.  Porter  was  concerned  for 
defendant.  The  judge  charged  the  jury  strongly  for  the  de- 
fendant. Judge  Cooper’s  face  was  turned  towards  the  jury; 
he  received  the  observation  in  a timid  manner,  with  a faltering 
voice,  as  if  he  was  afraid.  Judge  Porter’s  reply  was  pretty 
loud,  loud  enough  to  be  heard  all  over  the  court  house  ; I 
heard  it  very  distinctly.  His  manner  was  angry,  such  as  a 
superior  would  use  to  an  inferior. 

Cross  examined — - 

This  was  three  or  four  years  ago.  I have 
no  memorandum  of  the  circumstance  ; I have  of  the  trial — 
Judge  Wagener  was  on  the  bench.  Judge  Porter  said  “it  is 
the  opinion  of  the  court;”  he  did  not  say  the  “majority.”  But 
I am  not  so  positive  that  it  was  in  the  case  of  Reese  vs.  Sig- 
inan,  but  I am  to  the  expression  being  used.  The  verdict  was 
for  the  defendant. 

Henry  Jarrett  again.  I recollect  nothing  of  the  case  Gf 
Reese  vs.  Sigman. 

(Mr.  Douglass  reads  the  article.) 

Witness.  I do  not  recollect  any  thing  about  it. 

John  Cooper  again.  On  the  trial  of  that  cause  all  the  judges 
were  on  the  bench.  While  the  gentlemen  of  the  bar  were 
speaking,  the  judge  stood  up  at  a distance  from  my  seat;  I was 
anxious  to  communicate  with  him  privately  for  a few  mo- 
ments. He  gave  me  very  little  opportunity  to  say  what  I 
wanted  to  say,  but  proceeded  to  charge  the  jury;  he  seemed 
very  much  in  a hurry.  At  the  close  of  the  charge  I observed 
I was  of  a different  opinion.  I think  immediately  on  this  the 
judge  rather  in  an  imperious  tone,  in  a manner  that  ex 
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cited  a little  awe  in  my  mind,  observed,  that  it  was  the  opi- 
nion of  the  court. 

I al  ways  charge  a jury  with  a great  deal  of  backwardness, 
and  diffidence,  and  I could  not  summon  up  resolution  enough 
to  do  it,  under  all  these  circumstances  in  this  case.  I will 
not  undertake  to  say  with  certainty,  that  he  said  it  w^as  the 
opinion  of  the  court,  he  might  have  said  it  was  the  opinion  of 
the  majority  of  the  court.  I have  not  been  much  in  the  habit 
of  charging  juries;  have  done  it  in  one  or  two  instances.  The 
action  wras  brought  by  Jacob  Reese  vs.  Elizabeth  Sigman, 
yvho  had  converted  the  effects  of  her  son  without  administer- 
ing, to  her  own  use.  Jacob  Reese  prosecuted  for  a debt  due 
ban  by  that  son. 

Judge  Porter’s  manner  is  as  mild  and  agreeable  at  times  as 
any  man  could  wish,  but  when  he  gets  into  those  pets  he  is  as 
offensive  as  a man  can  be.  I do  not  recollect  ever  giving  an 
opinion  different  from  his  without  giving  offence. 

Cross  examined — 

I have  very  seldom  said  any  thing  to  the 
jury.  When  I said  I was  of  a different  opinion,  I do  not 
think  that  it  w as  addressed  to  the  court.  I cannot  speak  po- 
sitively as  to  what  l said  to  the  committee  of  enquiry  in  rela- 
tion to  this  case.  My  recollection  is  very  indistinct. 

Re-examined — 

I think  the  words  were  used  to  the  jury.,  It 
was  not  the  extent  of  my  opinion  that  I was  of  a different  opin- 
ion. I believe,  the  plaintiff  wras  entitled  to  recover,  as  she 
had  converted  the  son’s  goods  to  her  ow  n use,  and  I thought 
she  was  liable  for  the  debt. 

My  reason  for  not  charging  the  jury  was,  that  the  judge 
said  pretty  positively,  that  was  the  opinion  of  the  majority  of 
the  court.  I was  confounded  and  confused. 

On  motion  of  Mr.  Kitchen  and  Mr.  Mann,  the  court  was 
adjourned  until  to-morrow  morning,  at  10  o’clock. 


FRIDAY,  December  23,  1825. 

The  court  was  duly  opened — present  all  the  members. 

Mr.  Douglass  counsel  for  the  managers,  and  the  respond- 
ent with  his  counsel,  Mr.  Brow  n,  attended. 

The  names  of  the  witnesses  were  called  over,  10  on  the 
part  of  the  commonwealth,  and  3 on  the  part  of  the  respondent 
did  not  answer. 

i Mr.  Douglass  submitted  to  the  court  a proposition  to  this 
effect:  “ That  the  managers  be  permitted  to  proceed  with  the 
examination  of  the  witnesses  they  have  now  in  attendance. 
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That  upon  taking  their  testimony  the  respondent  he  required 
to  proceed  with  his  defence,  and  that  the  managers  be  per- 
mitted to  produce  their  remaining  proof  on  the  arrival  of  their 
witnesses,  or  on  the  conclusion  of  the  respondent’s  testi- 
mony.” . 

In  support  of  this  course  he  observed,  as  justice  is  the  ob- 
ject of  this  trial,  the  proposition  which  I submit  is,  in  my  ap- 
prehension, reasonable  and  just.  It  will  save  time  to  the 
court,  it  will  do  justice  to  the  commonwealth,  and  can  re- 
sult in  no  injury  to  the  respondent.  A number  of  our  w itnesses 
are  not  yet  in  attendance,  and  their  evidence  we  find  to  be 
very  material  to  the  support  of  the  prosecution.  The  mana- 
gers were  not  aware  of  their  materiality  until  Monday  last. 
They  then  subpoenaed  those  who  w ere  deemed  material.:  they 
have  used  all  the  diligence  in  their  power.  Again,  the  attach- 
ment against  Mr.  Baird  has  not  yet  been  returned,  and  we 
were  prevented  from  taking  an  attachment,  yesterday,  against 
George  Levers,  a very  material  witness,  by  the  suggestion 
of  an  honourable  member  of  this  court  (Mr.  Winter.)  It  is 
necessary  to  the  justice  of  the  case,  that  our  proposition  be 
agreed  to.  Necessity  has  no  law. 

Mr.  Brown.  The*  effect  of  this  application,  whatever  the 
motive  in  making  it  may  be,  is  very  clear.  It  is  to  overturn 
the  established  order  of  proceeding,  and  to  give  to  the  con- 
ductors of  this  groundless  prosecution,  an  advantage  over  the 
honourable  respondent.  We  shall  proceed  to  lay  our  defence 
before  this  honourable  court,  w hen  w e know  what  we  have  to 
answer,  and  we  shall  not  proceed  before.  The  proposition,  if 
acceded  to,  would  lead  to  the  highest  injustice.  Are  we  to 
have  the  interminable  confusion  and  disorder  which  has  so  far 
characterized  this  prosecution,  increased  upon  us  at  every  step 
we  proceed?  This  proceeding  has  very  properly  been  assi- 
milated to  a criminal  case,  and  who  ever  heard  of  an  ap- 
plication, in  a case  of  that  kind,  for  th.e  defendant  to  be  call- 
ed on  for  his  defence,  before  the  evidence  for  the  prosecution 
is  closed? 

Is  this  honorable  court  to  be  converted  into  a slaughter 
house  to  serve  the  purposes  of  this  unhallowed  prosecution  ? 
And  is  the  honorable  respondent  to  be  immolated  to  gratify 
those  purposes  ? Is  he  to  be  the  victim  to  this  unheard  of  in- 
justice, now  for  the  first  time  attempted  to  be  practised  ? Lawr, 
justice  and  reason,  all  answer  in  the  negative. 

Mr.  Douglass.  5 scarcely  thought  this  motion  would  have 
been  opposed.  The  charges,  upon  which  we  have  called  the 
witnesses  so  far,  have  been  fully  proved  ; aye,  more  than  prov- 
ed, in  their  fullest  extent.  I do  not  mean  to  say  that  the  re- 
spondent may  not  destroy,  may  not  do  away  those  charges 
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by  the  evidence  which  he  may  produce.  As  far  as  I am  con- 
ennd.  as  far  as  the  honourable  managers  are  concerned  he 
shal  have  every  opportunity  of  making  his  defence  fully. 
We  have  no  disposition  to  do  him  injustice,  nor  would  such 
be  the  result  if  our  proposition  be  acceded  to  bv  the  court 
Such  applications  have  frequently  been  made  and  supported 
n criminal  courts  ; what  good  reason  is  there  that  this  course 
should  not  be  adopted  here  ? None  such  has  been  adduced  by 
ihe  respondent  s counsel ; none  such  exist  in  reality.  The 

rr?WeaIth  has  Claims  llPon  j“sRee;  it  is  due  to  her  when 

she  prefers  an  accusation  gravely,  as  has  been  done  here,  that 
she  have  an  opportunity  of  supporting  it.  My  proposition 
ms  for  its  object  to  keep  the  court  employed  ; to  examine  the 
witnesses  now  in  attendance.  I do  not  say  that  the  respondent 
shall  immediately  go  on.  If  he  is  not  prepared  to  proceed  at 
once,  in  his  defence,  we  are  willing  to  grant  him  time.  Our 

bn  d^Yif  1S  t0  SaVC  the  Vme  °f  this  honorable  court  and  the 
lunds  of  the  commonwealth. 

T^Mir'-^?W.n-0,bs,erVed  that  the  respondent  could  waive  no 

fef I rtS  !t  WnCh  16  P°ssessed-  That  Pad  the  constitutional 

glit  to  hear  the  extent  of  the  accusation  against  him  and 
hen,  and  not  till  then,  would  he  proceed  with  his  defence. 

Ihe  managers  on  the  part  of  the  house  of  Representatives 
now  entered,  and  Mr.  Petrikin  presented  an  extract  from  the 
journals  of  that  house,  which  was  read  as  follows: 

In  the  House  of  Representatives, 

December  23,  1825. 

fp,»)VhveM  th^?rSe  °f  RePresentatives,  on  a resolution  of- 
imed  by  Mr.  Dillmger,  on  the  12th  of  December  instant, 
proceeded  to  the  appointment  of  managers  on  the  part  of  the 
Rn!  1 i°pe  t°  p™secute  the  articles  of  impeachment  against 

d^strirf 1 7pr’  Es?‘  Pr.esident  and  judge  of  the  third  judicial 
district  of  Pennsylvania,  to  wit.  Messrs,  ^aclean,  Irwin, 
Cunningham,  Farrel,  Thomas,  W.  B.  Foster  and  M‘Rey- 
!ee  nf  V'.  l<!  were  accompanied  by  the  said  house,  in  commit- 

in  h f !°Ie’  °n  the  h?11  December,  to  the  bar  of  the  Senate, 
to  hear  the  answers,  if  any,  which  the  said  Robert  Porter  had 

ferredk^n-11  f rhalf  tI.,e  articles  of  impeachment  thus  pre- 
against  him.  And  whereas  Mr.  Maclean,  on  behalf 

or.  raS6«8'  re(l^esied  and  obtained  time  until  11  o’clock 

liouJe  of  P7’  t lC  l9?  December  then  “ext,  to  consult  the 
{ ° RePf  sentatives  as  to  such  replication  as  would  be 

On  the  Sn  t,,eans.wers  and  Pleas  of  the  respondent, 
the  l , th  of  December  instant,  four  of  the  said  managers, 
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to  wit:  Messrs.  Maclean,  Irwin,  Cunningham,  and  Farrel, 
asked  and  obtained  leave  from  the  house  of  Representatives 
to  withdraw  from  the  committee  of  managers  aforesaid,  in  the 
room  of  whom  were  appointed,  Messrs.  Heston,  F.  Smith, 
Beeson,  and  Petrikin.  And  whereas,  from  the  shortness  of 
the  time  allowed  to  the  said  managers  to  prepare  for  the  trial 
of  the  said  Robert  Porter,  Esq.  and  the  want  of  knowledge 
on  their  part,  of  the  witnesses  to  be  produced,  or  the  prepa- 
ration to  be  made,  it  will  be  necessary  to  ask  the  honourable 
the  Senate  to  continue  the  trial  now  pending,  until  such  time 
as  the  attendance  of  witnesses  already  subpoenaed  on  the  part 
of  the  commonwealth  can  be  compelled,  or  take  such  other 
order  as  the  said  court  in  its  wisdom  shall  think  expedient,  to 
secure  justice  to  the  commonwealth  : Therefore, 

Resolved,  That  the  honorable  court  of  impeachment  now 
holding,  for  the  trial  of  Robert  Porter,  Esq.  president  judge 
of  the  third  judicial  district  of  Pennsylvania,  be  and  they  are 
hereby  respectfully  requested  to  continue  the  said  trial  until 
Monday  the  26th  inst.  at  10  o’clock,  or  take  such  other  order 
as  will  effect  the  purposes  above  mentioned. 

Extract  from  "the  journal. 

FRANCIS  R.  SHUNK,  Clerk. 

Laid  on  the  table. 

Mr.  Douglass.  Before  issue  joined,  the  parties  have  an 
equitable  right  to  the  indulgence  of  the  court;  issue  w^as  not 
joined  until  Monday  last.  After  issue  joined,  courts  of  infe- 
rior jurisdiction  allow  the  parties  reasonable  time,  where  they 
have  been  guilty  of  no  laches,  to  produce  their  testimony.  In 
this  case  attachments  have  been  awarded  for  witnesses  who 
have  been  subpoenaed,  and  do  not  attend.  When  an  attach- 
ment is  awarded  by  the  court,  there  is  some  meaning  in  the 
procedure,  some  object  to  be  attained.  It  is  to  give  the  party 
the  benefit  of  the  process,  and  to  coerce  the  attendance  of  the 
witness,  that  his  evidence  can  be  had.  It  would  be  perfectly 
nugatory  to  grant  the  attachment  and  not  grant  the  party  the 
necessary  time  to  have  it  served.  The  court  too.  on  Tuesday 
last,  granted  subpoenas  for  a number  of  w itnesses.  W hen 
these  subpoenas  w ere  aw  arded,  it  wTas  surely  considered  that 
time  would  be  allowed  to  procure  the  attendance  of  the  wit- 
nesses named  in  them,  else  w hy  grant  the  process  ? For  these 
reasons  I trust  that  either  my  proposition  w ill  be  acceded  to, 
or  that  the  indulgence  requested  by  the  house  of  Representa- 
tives be  granted. 

Mr.  Hawkins  asked  if  some  of  the  witnesses  wrere  not  in 
attendance  at  present;  if  so,  can  they  not  be  examined  ? 
If  the  others  shall  not  have  arrived  when  we  have  gone  through 
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with  those  now  attending,  I should  be  disposed  to  grant  the 
request  of  the  house  of  Representatives.  If  this  course  rould 
be  pursued,  he  would  move  to  postpone  the  consideration  of 
the  proposition  made  by  the  managers’  counsel. 

Mr.  Burnside.  We  are  called  upon  to  violate  a principle 
of  criminal  jurisprudence,  to  do  which,  I for  one  will  never 
consent.  If  the  course  recommended  by  the  gentleman  from 
Greene  can  be  adopted,  it  will  be  best.  I see  no  necessity  for 
voting  upon  this  abstract  proposition.  It  is  out  of  time  at 
least. 

Mr.  Douglass  rose  and  observed,  that  there  were  a few 
witnesses  in  attendance,  but  not  enough,  he  thought,  to  oc- 
cupy the  court  until  the  others  arriv  ed. 

Mr.  Dewart  proposed  to  the  managers  and  their  counsel, 
to  withdraw  the  proposition,  and  proceed  with  the  examina- 
tion of  the  witnesses  present. 

This  was  assented  to,  and  the  proposition  withdrawn  for 
the  present. 

Mr.  Douglass  asked  the  court  to  grant  another  subpoena 
for  John  M.  Scott,  Esq.  and  stated  that  the  sergeant  at 
arms,  instead  of  going  in  person,  or  by  deputy  to  serve  the  one 
heretofore  issued,  bad  sent  it  by  mail  to  Philadelphia  to  be 
served  by  a gentleman  in  that  city,  and  there  was  no  certain- 
ty that  it  would  be  served. 

Mr.  William  Shannon,  the  sergeant  at  arms,  stated,  that 
he  sent  the  subpoena  by  Wednesday’s  mail  to  Randall  Hutch- 
inson, Esq.  with  a request  that  he  would  cause  it  to  be  served, 
have  the  proof  of  service  indorsed  and  returned  immediately 
by  mail.  That  Mr.  Hutchinson  had  been  recommended  to 
him  by  G.  M.  Stroud,  Esq.  that  he  did  it  to  save  time,  ex- 
pense, and  inconvenience,  as  he  had  already  two  deputies 
out. 

Mr.  Duncan  observed  that  it  was  quite  probable  this  even- 
ing’s mail  would  bring  up  the  the  proof  of  the  service.  The 
subpoena  had  been  enclosed  to  the  respectable  prothonotary 
of  the  district  court,  who  no  doubt  had  attended  to  it;  but 
still  the  proceeding  was  irregular. 

Mr.  Sutherland.  The  sergeant  at  arms  has  certainly  not 
done  his  duty;  he  should  have  gone  in  person  or  sent  a deputy, 
and  not  trusted  to  the  precariousness  of  the  mail.  The  gen- 
tleman to  whom  it  was  enclosed  might  be  absent  from  the 
city.  The  managers  were  clearly  entitled  to  another  subpoe- 
na, which  could  be  properly  served. 

Subpoena  awarded  by  the  court. 

Mr.  Douglass  stated  they  would  proceed  with  the  evidence 
in  support  of  the  first  article.  He  offered  and  gave  in  evi- 
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dence  the  record  of  the  suit,  Jacob  W.  Seitzinger  vs.  Henry 
Zeller,  in  the  court  of  common  pleas  of  Berks  county. 

Marks  John  Biddle,  Esq.  sworn.  In  July  or  August  1823, 
a judgment  was  entered  in  the  common  pleas  of  Berks  coun- 
ty on  a bond  with  warrant  to  confess  judgment  in  favor  of  Ja- 
cob W.  Seitzinger  against  Henry  Zellers  ; penalty  of  bond 
§2,200  conditioned  for  the  payment  of  §1,100  with  interest. 

Execution  was  issued,  and  at  the  request  of  Zeller’s  credi- 
tors, they  were  permitted  to  go  into  defence,  subject  to  the  judg- 
ment and  execution.  By  agreement  of  Vlr.  Hayes  for  the  cre- 
ditors, and  Mr.  Baird  for  the  plaintiff,  the  cause  was  referred 
to  judge  Porter  under  the  act  of  1705. 1 was  employed  to  assist 
Mr.  Baird  on  the  argument  before  judge  Porter.  Mr.  Hayes  and 
Mr.  Brown  appeared  for  the  creditors.  The  cause  was  very 
fully  argued  in  the  fall  of  1823.  Judge  Porter  made  a report 
dated  14th  Nov.  1823,  finding  for  plaintiff  five  hundred  and 
seventy  odd  dollars  and  some  cents,  a little  more  than  half 
his  claim.  The  report  was  read  in  open  court  on  the  15th  No- 
vember 1823.  Exceptions  to  it  were  filed  on  the  17th  of  that 
month.  Those  exceptions  came  on  to  be  argued  at  the  Au- 
gust court  1824,  Mr.  Baird  and  myself  appeared  for  the  plain- 
tiff, and  Mr.  Hayes  and  Mr.  Condy  for  the  creditors;* when  we 
came  into  court  after  some  consultation  relative  to  a special 
court,  I mentioned  to  judge  Porter  that  it  was  our  wish  he 
should  not  sit — I also  requested  him  to  furnish  us  with  his 
calculations.  The  judge  replied,  either  that  lie  had  not  kept 
any  or  had  none.  Judge  Witman  had  about  this  time  or  a 
little  previous  perhaps,  left  the  bench.  In  order  to  constitute 
a court  I sent  for  him,  and  got  him  to  resume  his  seat.  When 
we  were  about  to  proceed,  either  Mr.  Hayes  or  Mr.  Condy 
moved  the  court  to  dismiss  the  exceptions,  conceiving  them 
not  to  be  sufficiently  explicit.  Judge  Porter  who  had  sat  a 
little  back  then  moved  up,  and  finally  the  court  dismissed  the 
exceptions.  The  court  immediately  adjourned. 

I did  not  give  any  reasons  why  judge  Porter  should  not 
sit;  since  perusing  the  answers  of  the  judge,  I have  con- 
sidered this  matter,  ami  I cannot  doubt  hut  what  I 
did  intimate  it  to  judge  Porter,  and  I have  every  rea- 
son to  believe  he  heard  it.  The  bench  is  raised  a few  feet 
above  the  bar,  it  is  long  and  within  a few  feet  of  the  gallery. 
The  counsel  table  is  circular  and  comes  up  close  to  tite  gal- 
lery; we  were  on  the  right  and  the  counsel  on  the  other  side, 
on  the  left  of  the  counsel  table.  Judge  Porter  sat  on  the 
left,  on  the  judges’  seat ; he  did  not  make  any  reply.. — 
When  the  exceptions  were  argued  ami  dismissed,  the 
three  judges  were  on  the  bench;  there  was  a full  court. 
Judge  Porter  delivered  the  opinion  of  the  court.  I expressed 
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the  wish  to  judge  Witman,  that  he  should  sit,  in  the  lobby,  and 
according  to  my  recollection,  he  was  there  during  the  whole  of 
the  argument.  Judge  Porter  stated  no  grounds  for  reducing  the 
sum,  but  1 have  a recollection  that  he  said  he  was  willing  to 
state  the  grounds.  The  motion  was  immediately  entered  to  dis- 
miss the  exceptions,  and  the  court  sustained  the  motion  and  di- 
rected judgment  to  be  entered  on  the  report.  I was  desirous  to 
know  the  data  of  the  report,  and  had  in  vain  attempted  to  pro- 
duce the  same  result  from  the  evidence  given  in.  The  very 
gist  of  the  argument  on  the  motion  was,  to  ascertain  the  data 
of  the  report.  It  was  stated  that  the  exceptions  were  too 
vague,  and  we  stated  we  could  not  frame  our  exceptions  to 
meet  the  particulars  of  the  case.  (The  record  of  the  case  was 
here  shewn  to  the  witness,  and  he  was  directed  to  examine  the 
exceptions,  which  he  did;  he  then  proceeded).  Our  object  was 
to  knowT  which  of  the  notes  or  items  mentioned  in  these  ex- 
ceptions, were  excluded  so  as  to  make  up  the  report. — 
I argued  the  case  before  the  referee ; there  was  evidence 
of  all  these  notes,  and  items  referred  to  in  the  exceptions, 
but  whether  that  evidence  was  rebutted  or  contradicted  was 
the  question. 

I think  judge  Witman  took  his  scat  on  the  bench  before  the 
argument  commenced.  I wont  be  positive;  he  was  out  but  a 
few  minutes,  according  to  my  recollection.  I cannot  state 
which  of  the  judges  seemed  most  active  in  making  up  this 
opinion.  They  conferred  together.  There  were  several  cre- 
ditors pressing  the  opening  of  this  judgment,  but  I cannot 
mention  any  particularly.  There  were  a great  many  credi- 
tors who  aiterwards  appeared.  Zellers  was  indebted  to  a 
great  many  people.  I understood  Mr.  Otto,  Mr.  Witman’s' 
son  in  law  was  one  who  was  pressing. 

Cross  examined— 

I have  no  recollection  of  being  present  at 
the  time  of  the  agreement  to  refer.  I believe  judge  Porter 
was  first  requested  by  plaintiff,  and  I know  his  counsel  pressed 
him  to  serve,  the  defendant’s  counsel  also  joined  in  the  request. 
There  was  a very  laborious  investigation  before  judgePorter,  a 
good  deal  of  testimony  was  heard.  Seitzinger  and  Zellers  were 
both  examined;  there  was  a great  deal  of  testimony  on  both 
sides.  The  cause  was  fully  and  patiently  heard.  I know  of 
no  application  being  made  to  judge  Porter  for  his  calculations 
before  the  argument.  Our  having  none  of  the  calculations 
was  the  cause  of  our  exceptions  being  so  general.  We  could 
not  have  filed  our  reasons  prior  to  the  judgment,  that  day, 
as  it  would  have  been  ton  late,  according  to  the  rules  of  court. 
The  opinion  of  the  court  was  reduced  to  writing  and  filed. 
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Re-examined — 

The  report  was  filed  in  term  time.  Excep- 
tions to  a report  must  be  filed  within  4 days  after  filing  re- 
port. The  application  to  judge  Porter  to  sit  took  place  in 
term  time,  at  August  term  1823,  and  the  sitting  was  between 
that  and  Nov.  term.  There  was  an  indictment  against  S it- 
zinger,  Zellers  and  others,  for  a conspiracy  to  defraud  their 
creditors,  pending  at  the  time  the  case  was  referred. 

On  the  motion  of  Mr.  Douglass,  George  M.  Stroud,  and 
M.  J.  Biddle,  Esquires,  were  discharged  by  consent. 

The  counsel  for  the  managers  then  proceeded  to  produce 
evidence  in  support  of  the  charges  contained  in  the  4th  article 
of  impeachment. 

Hugh  Ross  called  again.  At  the  quarter  sessions  of  North- 
ampton county,  John  Mills  was  indicted  for  stealing  a bill 
single,  the  property  of  George  Levers  the  case  came  on  to  be 
tried;  I think  the  witnesses  were  examined  on  the  part  of  the 
prosecution,  and  also  on  the  part  of  the  defendant.  After  the 
examination  of  the  witnesses,  judge  Porter  strongly  urged  a 
compromise;  he  said  he  thought  they  had  better  compromise 
it.  The  prosecutor  was  unwilling  to  compromise  the  matter, 
and  I think  the  gentlemen  prosecuting  expressed  that  unwil- 
lingness. At  length  they  were  prevailed  upon  to  yield  to  it, 
and  the  defendant  gave  his  bond;  I think  ajudgment  bond,  to 
the  prosecutor,  payable  in  a short  time,  for  the  amount  of  the 
.demand,  which  the  prosecutor  had  against  him.  The  bond 
was  executed  in  open  court  by  the  defendant,  with  two  sure- 
ties. Judge  Porter  then  directed  the  jury  to  find  a verdict  of 
not  guilty,  which  they  did  without  leaving  the  box  or  confer- 
ring together.  I cannot  distinctly  state  what  the  evidence 
was. 

Mr.  Douglass  proposes  this  question.  “State  what  evidence 
was  given  of  a larceny  before  the  judgment  bond  w as  given  by 
Mills  and  his  two  sureties,  to  the  prosecutor  Levers.” 

Which  was  objected  to  on  the  part  of  the  respondent. 

Mr.  Brow  n.  It  is  a matter  perfectly  indifferent  to  us,  if  we 
are  permitted  to  go  into  the  evidence  given  on  the  p -.rt  of  the 
defendant,  and  then  you  will  have  to  try  John  Mills  over 
again — and  if  the  court  are  prepared  to  give  us  that  opportu- 
nity, we  have  no  objection.  If  not,  we  object  to  the  admission 
of  the  evidence.  But  if  we  are  going  into  it,  we  should  not 
have  it  second  handed — we  ought  to  have  it  from  the  witnesses 
themselves  w ho  testified  in  the  court  of  quarter  sessions. 

Mr.  Douglass.  If  it  appeared  that  the  taking  of  the  bill  was 
a larceny,  it  w as  contrary  to  the  duty  of  the  judge  to  direct, 
or  even  permit  a compromise.  The  judge  answers  that  it  w as 
not  a larceny,  and  we  ought  to  permit  the  evidence  to  be  given. 
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that  it  was  a larceny.  The  respondent  has  a right  to  shew 
that  this  was  not  a larceny. 

And  on  the  question, 

Shall  the  question  be  put  to  the  witness  as  proposed? 

It  was  determined  in  the  affirmative. 

Witness  proceeds.  The  prosecutor  George  Levers  I think 
swore,  (here  the  witness  was  stopped  by) 

Mr.  Duncan,  M ho  moved  a reconsideration  of  the  decision 
just  made  by  the  court.  He  was  seconded  by  Mr.  Hender- 
son. 

Mr.  Duncan.  In  judge  Franklin’s  case  the  Senate  went  into 
a tedious  examination  of  witnesses  in  relation  to  the  merits  of 
the  cases  referred  to  in  the  articles  against  him.  Should  the 
court  again  go  into  details,  this  would  not  be  considered  as 
legal  evidence,  it  would  not  be  received  in  any  court.  The 
witnesses  themselves  should  testify.  We  should  have  the  evi- 
dence from  the  fountain  head,  not  a second  edition  of  it  from 
the  hands  of  third  persons.  The  witnesses  can  be  sent  for,  if 
necessary. 

Mr.  Sutherland  proposed  to  the  counsel  for  the  managers  to 
withdraw  the  question. 

Mr.  Ogle  and  Mr.  Kerlin  also  desired  the  counsel  to  with- 
draw the  question.  The  counsel  declined. 

On  the  question— Will  the  court  reconsider  the  vote  just 
given?  It  was  determined  in  the  affirmative. 

The  question  recurring — Shall  the  question  be  put  to  the 
witness  as  proposed  ? 

Mr.  Douglass  said,  the  witness  examined  before  the  court 
of  quarter  sessions  is  not  the  only  witness  to  relate  w hat 
occurred  there.  The  witness  is  called  to  prove  what  was 
spoken  by  the  other  w itnesses  in  court.  It  is  not  a ques- 
tion of  the  original  knowledge  of  the  witness  examined, 
but  what  that  w itness  testified  to  in  court.  A witness  may  have 
a better  recollection  of  what  was  said,  than  the  witness  him- 
self who  testified — it  is  a matter  of  tenacity  of  memory. 

Mr.  Dunlop.  The  rule  is  imperative,  that  when  a witness 
is  examined  on  one  trial,  and  is  still  living,  andean  be  pro- 
cured, no  evidence  can  be  given  of  his  declarations,  on  the 
trial  of  a subsequent  suit. 

Mr.  Douglass.  The  w itness  is  called  upon  to  state  what  was 
the  proof  before  the  court,  and  not  the  original  inherentknow- 
ledge  of  the  witness. 

Mr.  Duncan.  The  best  evidence  must  be  produced;  and  the 
evidence  of  the  person  who  wras  sworn,  would  be  better  than 
the  evidence  of  what  he  had  sworn  to,  by  a different  person. 

Mr.  Burnside.  The  character  of  this  body  is  in  some  mea- 
sure at  stake  in  the  decision  of  this  question.  In  judge  Frank- 
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Jin’s  case  the  testimony  was  admitted  by  consent.  The  fact 
of  the  larceny  must  be  proved.  The  best  evidence  is  what 
was  said.  How  is  that  to  be  proved,  but  by  the  witnesses  them- 
selves who  testified  to  it  in  the  court  of  quarter  sessions? 

Mr.  Sutherland.  May  not  the  managers  have  leave  to  w ith- 
draw. I would  suggest  that  they  should.  If  the  witnesses 
cannot  be  procured,  then  there  can  be  no  question  of  the  ad- 
missibility of  the  evidence.  I admit  that  this  is  not  the  best 
evidence;  but  if  the  witness  cannot  be  procured,  then  this  evi- 
de  nee  is  admissible. 

Mr.  Douglass  asks  leave  to  w ithdraw  the  question,  which  is 
granted. 

On  motion  of  Mr.  M ‘II  vain  and  Mr.  Power,  the  court  was 
adjourned  until  3 o’clock,  P.  M. 


Same  day,  3 P.  M. 

Court  met — present  all  the  members. 

Abraham  Beidelinan  and  George  Haberacker,  witnesses 
for  the  commonwealth,  were  discharged  by  the  court,  at  the 
request  of  Mr.  Douglass  and  by  consent  of  the  respondent. 

Mr.  Douglass  applied  for  an  attachment  for  George 
Levers. 

Mr.  Wm.  Shannon  sworn,  states  that  he  left  a copy  of  the 
subpoena  at  his  residence,  he  not  having  been  at  home,  on 
Thursday  the  15th  instant. 

Major  James  Hays  sworn.  Mr.  Levers  told  me  himself 
that  he  was  subpoenaed,  and  agreed  to  meet  me  in  Allentown 
on  Thursday,  (yesterday.)  I did  not  come  by  way  of  Allen- 
town. I started  sooner  than  I had  intended,  and  came  by 
the  way  of  Philadelphia. 

Attachment  awarded  returnable  forthwith. 

Hugh  Ross  called  again,  and  Cross  examined — . 

The  subject  of  the  alleged 
larceny  of  which  I spoke  was  a bill  single,  I do  not  know 
who  the  obligor  was;  I am  not  certain  as  to  the  obligee,  but 
I think  John  Mills  w as.  I cannot  state  the  exact  amount.  I 
think  J.  M.  Porter,  Esq.  w'as  the  prosecuting  counsel  and  J.  M. 
Scott,  Esq.  assistant  counsel,  and  Mr.Wolf  was  concerned  for 
the  defendant.  The  prosecuting  counsel  did  not  consent  to  the 
arrangement.  There  was  some  consultation  between  the 
counsel  lor  prosecution  and  the  court.  It  was  public,  accord- 
ing to  my  recollection  judge  Porter  proposed  to  the  counsel  to 
compromise.  It  was  resisted  particularly  by  Mr.  Scott.  It 
was  finally  concurred  in.  I do  not  recollect  any  reason  being- 
assigned  by  the  court.  I have  no  recollection  of  the  reason  in- 
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flucncing  the  counsel,  and  the  court,  being,  that  the  indictment, 
could  not  be  supported.  Mr.  Mills  was  not  in  prison.  I am 
not  able  to  say  whether  the  bill  was  assigned  or  transferred 
to  Mr.  Levers  or  not.  This  settlement  of  the  case  of  the 
commonwealth  vs.  John  Mills,  appears  from  a memorandum, 
I have,  to  have  taken  place  on  the  21st  Jan.  1819. 

Question  by  Mr.  Brown.  As  you  were  not  concerned  in 
that  case,  what  induced  you  to  make  the  memorandum  refer- 
red to  by  you? 

The  witness  asks  the  court  if  he  is  bound  to  answer  the 
question. 

The  president  decided  the  question  to  be  a proper  one. 

Witness  then  answers.  I took  the  memorandum  with  the 
view  to  the  circumstance  being  the  ground  of  a charge  against 
judge  Porter  some  day. 

Mr.  Douglass  stated  that  Jacob  Reese,  jr.  who  had  been 
examined  as  a witness  upon  the  3d  article,  was  desirous  of 
explaining  some  part  of  his  testimony,  and  permission  being 
granted  him  so  to  do, 

Jacob  Reese,  jr.  was  again  called  and  said,  I now  recollect 
having  a conversation  with  Mr.  White  previous  to  judge  Por- 
ter’s coming  to  Easton,  and  I then  agreed  to  forgive  Mary 
Everhart:  so  it  strikes  me.  I met  him  and  rather  felt  for  him, 
and  I was  anxious  to  forgive  her.  I cannot  recollect  any 
agreement  about  the  costs. 

Cross  examined — 

I did  not  request  Mr.  White  to  endeavour 
to  have  it  arranged;  I do  not  recollect  any  thing  of  the  kind. 

Question  by  Mr.  Brown.  Have  you  not  been  told  by  some 
person,  that  you  had  made  a mistake  and  you  had  better  cor- 
rect it? 

Answer.  I have  not  spoken  to  Mr.  White  or  any  person 
on  the  subject. 

Question  by  Mr.  Brown.  Did  not  Sheriff  Carey  tell  you 
that  you  had  requested  him  to  speak  to  Mr.  White  to  have  it 
settled,  and  that  if  asked  the  question,  he  must  contradict  you  ? 
And  did  he  not  ad\ ise  you  to  go  forward  and  correct  your 
evidence,  or  you  would  be  contradicted? 

Answer.  Since  I was  examined  before,  Sheriff  Carey  told 
me  that  I had  wanted  him  to  try  and  have  it  arranged.  He 
did  not  tell  me  that  unless  I explained  my  testimony,  he 
would  have  to  come  forward  and  contradict  me. 

On  motion  and  by  consent,  the  witness  was  discharged  from 
further  attendance. 

T.  he  managers  then  proceeded  to  produce  their  evidence  in 
support  of  the  5th  article. 
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Henry  King,  Esq,  sworn.  I think  some  time  in  the  year 
1821,  the  case  of  Wannemacher  vs.  Sechler,  came  on  fortriai 
in  the  common  pleas  of  Lehigh  county.  Frederick  Smith,  Esq. 
was  concerned  for  the  plaintiff,  I was  concerned  for  defend- 
ant. After  the  pleadings  were  over,  the  judge  charged  the 
jury  in  favor  of  the  plaintiff.  The  jury  went  out  and  after 
being  gone  some  time  returned  a verdict  for  defendant.  The 
court  did  not  receive  the  verdict,  and  told  the  jury  the  plain- 
tiff was  entitled  to  a verdict.  I think  he  told  them  it  was  not 
so  material  as  to  the  amount,  but  they  should  find  a verdict  for 
the  plaintiff.  The  jury  appeared  to  hesitate,  and  I told  them 
they  still  had  aright  to  persist  in  the  verdict  they  had  given 
in,  if  they  thought  proper;  I may  have  said  notwithstanding 
the  charge  of  the  court,  but  I will  not  be  certain.  Judge  Porter 
then  addressed  himself  to  me:  I will  not  attempt  to  repeat 
what  he  said,  but  I think  it  amounted  to  this,  that  I was  act- 
ing improperly.  I will  not  say  that  he  did  say  so,  but  it  appears 
to  me  that  he  said,  I was  attempting  to  make  the  jury  perjure 
themselves.  The  jury  went  out  again,  and  after  some  little 
time  returned  again  with  a verdict  for  the  defendant.  The 
clerk  recorded  the  verdict,  and  the  court  directed  it  to  be  set 
aside  and  a new  trial  granted.  It  is  possible  Mr  Smith  sail! 
something  about  a new  trial,  but  I will  not  be  positive  as  to 
the  fact.  At  a subsequent  court  the  case  was  again  tried,  and 
there  was  again  a verdict  for  the  defendant.  Mr.  Smith  then 
moved  for  a rule  to  shew  cause  why  a new  trial  should  not  be 
granted — the  rule  was  allowed,  L ' was  afterwards  discharg- 
ed, and  the  verdict  suffered  to  remain.  It  is  so  long  that  I 
cannot  recollect  all  that  passed  or  whether  I made  any  re- 
ply. I know  that  the  direction  to  the  clerk  to  enter  a new 
trial  was  made  very  soon  after  the  verdict  was  entered.  I 
cannot  recollect  that  any  motion  was  made,  and  the  impres- 
sion on  my  mind  is  that  none  was  made.  I will  not  under- 
take to  say  that  Mr.  Smith  did  not  make  a motion.  The  or- 
der to  enter  a new  trial  was  given  by  the  president  of  the 
court  very  shortly  after  the  verdict  was  entered.  I think  the 
judge  leaned  over  the  bench  towards  me,  and  I thought  was 
angry  or  displeased  at  me ; the  jury  were  then  in  the  box.  I 
will  not  undertake  to  say  that  his  tone  of  voice  was  loud  ; I 

heard  it  distinctly.  The  jury  were  almost  as  near  as  I was 

I was  a little  nearer  to  the  court  than  the  jury  were.  I think 
there  were  no  points  upon  which  the  court  were  requested  bv 
the  counsel  to  charge.  The  suit  was  a civil  action  to  recover 
damages  for  an  assault  and  battery.  Tiie  defendant  had  been 
convicted  by  his  own  confession  or  otherwise  in  the  quarter- 
sessions.  There  was  this  simple  point  of  law,  whether  the 
defendant  could  have  a verdict  in  his  favor  as  he  had  been 
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convicted.  I contended  that  it  was  in  the  power  of  the  jury 
to  find  a verdict  for  the  defendant  notwithstanding  the  . on- 
viction.  There  was  a considerable  number  of  witnesses  ex- 
amined. It  was  proven  that  an  assault  and  battery  had  been 
committed.  I think  the  record  of  conviction  was  given  in 
evidence,  but  I will  not  be  positive  as  to  that  fact.  The 
manner  of  judge  Porter  was  such  as  to  irritate  me  and  my 
recollection  may  be  affected  by  that  circumstance;  he  appear- 
ed to  be  angry,  and  spoke  harshly  to  me. 

Cross  examined — 

I cannot  recollect  all  that  the  judge  said, 
considerable  was  said.  The  amount  of  the  charge  was  that 
the  plaintiff  was  entitled  to  recover,  and  they  should  find  so. 
It  was  the  law  he  so  laid  down.  Judge  Porter  did  not  direct 
the  clerk  to  record  the  verdict,  he  instructed  the  jury  again, 
and  told  them  to  go  out,  he  did  not  refuse  to  receive  the  ver- 
dict of  the  jury.  He  did  not  press  it  upon  them  to  reconsider 
their  verdict. 

The  counsel  for  the  managers  having  gone  through  with 
the  evidence  on  the  5th  article  of  impeachment,  proceeded  to 
produce  evidence  in  support  of  the  6th  article. 

Record,  James  Hays  vs.  Hugh  Bellas,  in  the  court  of  com- 
mon pleas  of  Northampton  county,  offered  and  given  in  evi- 
dence. 

Hugh  Bellas  sworn.  At  April  term  1818,  I attended  at 
Easton,  at  the  trial  of  the  cause  in  which  James  Hays  was 
plaintiff  and  I was  defendant.  John  M.  Scott  and  James  M. 
Porter.  Esq’s,  were  my  counsel;  Messrs.  Sitgreaves  and  Wolf 
were  counsel  for  plaintiff — from  the  commencement  of  the  trial 
I took  notes  myself  as  carefully  as  I could  for  the  purpose  of 
having  a full  record  of  the  case.  Soon  after  the  commence- 
ment of  the  evidence,  a bill  of  exceptions  was  taken  to  an  opi- 
nion of  the  court  on  my  behalf,  which  I sketched  myself  in  the 
usual  manner  in  which  it  is  done  in  the  districts  in  whii  h I 
practice.  It  was  presented  to  judge  Porter  to  sign — he  handed 
it  back,  saying  “ shew  it  to  Mr.  Sitgreaves,  to  see  if  it  is 
right.”  We  handed  it  to  Mr.  Sitgreaves,  he. handed  it 
back,  saying  he  had  not  time  to  examine  it  then.  The 
judge  declined  signing  the  bill,  saying  it  could  be  done 
at  any  time,  there  should  be  no  difficulty.  The  triai  pro- 
ceeded'and  we  took  a second  bill  of  exceptions  in  the  same 
manner  as  the  preceding;  that  and  one  or  two  others  were 
presented  to  the  judge  to  sign,  which  he  declined  signing  in 
the  same  manner,  saying  let  Mr.  Sitgreaves  see  it.”  He 
(Mr.-S.)  pushed  it  towards  us,  saying  he  had  not  time.  The 
trial  proceeded  and  was  concluded. 
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The  witness  looks  at  the  record  of  the  case,  Hays  vs, 

Bellas. 

The  interlineation  in  the  charge  of  the  court  is  in  these 
words  : “a  man  may,  if  he  pleases,  buy  an  imperfect  right, 
and  if  he  is  not  imposed  upon  but  buys  with  a knowledge  of 
the  imperfections,  he  shall  in  law  be  held  to  the  perform- 
ance of  his  contract.” 

These  words  were  notin  his  charge  to  the  best  of  my  recol- 
lection when  it  was  signed  by  judge  Porter.  The  manner  in 
which  the  charge  was  taken  was  this:  the  judge  appeared  to 
deliver  it  orally,  it  was  not  a written  charge;  my  counsel  Mr. 
Porter  and  myself  endeavoured  to  take  it  down  as  fully  as  we 
could,  that  there  might  be  no  difficulty  about  it  thereafter. 
Mr.  Porter  immediately  read  it  over  to  the  court,  to  see  if  it 
was  correct.  The  court  appeared  to  assent  to  its  correctness; 
made  no  objection.  It  was  afterwards  transcribed  in  a fair 
hand,  and  submitted  to  judge  Porter.  He  examined  and  ap- 
proved of  it,  and  signed  it.  This  took  place  at  Mr.  White’s 
tavern,  which  was  I think,  the  judge’s  lodgings.  The  first 
knowledge  I had  of  this  interlineation  was  communicated  to 
me  about  four  months  after.  All  I can  say  further  is,  that  I 
have  no  knowledge  of  this  interlineation  at  the  time  it  was 
signed.  I left  Easton  the  same  day  it  was  signed.  The 
charge  is  dated  29th  April  1818,  and  filed  30th  April  1818.  I 
“believe  the  date  is  the  day  of  the  delivery  of  the  charge,  and 
the  filing  the  time  it  was  signed;  the  same  day  that  I left 
Easton. 

As  to  the  other  specification  in  this  article  relative  to  the 
bill  of  exceptions  (reads  part  of  the  bill  of  exceptions)  I 
never  did  consent,  to  my  knowledge,  that  the  third  bill 
of  exceptions  should  be  withdrawn;  I am  confident  I never 
did  consent.  I never  authorized  any  person  to  consent 
for  me.  I do  not  know  that  my  counsel  did  consent  for 
me  nor  any  other  person.  The  first  knowledge  I bad  of 
this  entry  being  made  upon  the  record  was  about  four 
months  afterwards.  I think  a little  more.  The  statement 
that  ‘‘it  was  finally  and  mutually  agreed,  that  the  whole  cor- 
respondence between  the  parties  should  be  given  in  evidence, 
and  that  the  third  exception  before  mentioned  be  therefore 
withdrawn,  &c.”  is  altogether  incorrect,  according  to  my 
recollection.  My  recollection  is  the  more  distinct  upon  the 
subjc.it,  because  upon  the  first  information  I had  of  it,  I put  it 
in  dig  in  a letter  to  my  counsel,  and  also  from  having  fre- 
qu  recurred  to  it  since.  The  cause  being  taken  up  to  the 

sir  court,  and  being  of  considerable  consequence,  I bad 
m;  iiole  recollection  directed  to  it.  I recollect  when  we 
called  on  judge  Porter  at  Mr.  White’s  to  sign  his  charge,  be 
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stated  that  he  had  always  observed,  that  in  that  district,  if 
the  parties  took  bills  of  exceptions,  the  jury  would  decide 
against  them.  He  spoke  this  in  reference  to  this  charge.  The 
charge  was  in  the  hand  writing  of  my  counsel,  Mr.  Porter.  I 
was  present  when  it  was  subscribed.  I believe  neither  the  one 
interpolation  northe  other  is  in  the  hand  writing  of  my  counsel, 
Mr  Porter.  I think  it  was  admitted  on  the  inquiry  that  it  was 
in  the  hand  writing  of  judge  Porter.  (The  respondent  admits 
the  interlineation  in  the  charge  and  the  marginal  note  on  the 
bill  of  exceptions,  are  in  the  hand  writing  of  the  respondent.) 
The  case  is  reported  in  5th  Sergeant  and  Rawle,  p.  427.  I have 
already  mentioned  that  I had  sketched  the  bills  of  exceptions  to 
the  evidence  on  my  own  notes.  At  the  conclusion  of  the  trial,  I 
called  on  Mr.  Wolf,  one  of  the  opposite  counsel,  for  the  pur- 
pose of  comparing  notes,  preparatory  to  the  removal  of  the 
cause  to  the  supreme  court.  Mr.  Wolf  was  too  much  engaged 
to  do  it  at  that  time,  hut  made  an  endorsement  on  my  notes, 
stating  that  these  notes  should  be  compared  and  go  up  as  part  of 
the  record  to  the  supreme  court.  Those  notes  I left  at  Easton, 
I think  with  my  counsel,  Mr.  Porter,  and  never  saw  them  nor 
have  been  able  to  obtain  them  since.  The  bills  of  exceptions  to 
evidence  were  not  signed  previous  to  my  leaving  Easton.  The 
judge  had  declined  signing  them  during  the  trial  as  I stated 
before.  I recollect  what  took  place  in  relation  to  the  points 
presented  to  the  court  to  charge  upon,  it  has  relation  to  the 
charge  of  the  court,  but  not  to  that  part  which  is  altered. 

Question  by  Mr.  Douglass — 

If  the  witness  knows  of  any  expression  of  judge  Porter’s 
during  the  trial  of  Hays  vs.  Bellas,  affecting  the  interpola- 
tions mentioned  in  the  6th  article,  he  will  please  to  state  it. 

Answer.  I have  not  as  to  the  charge.  I have  some  recollec- 
tion that  when  the  letters  mentioned  together  were  offered, 
there  were  some  objections  on  the  part  of  the  opposite  counsel, 
on  the  ground  that  we  must  prove  the  hand  w riting  of  H.  L. 
Clark.  My  impression  is,  that  we  relied  on  the  decision 
which  the  judge  already  had  made  against  us,  in  admitting  a 
letter  by  comparison  of  the  hand  writing  w ith  the  signature 
to  the  article  of  agreement.  Judge  Porter  had  made  the  com- 
parison of  the  hand  writing,  and  said  it  appeared  to  he  the 
same  signature,  and  on  that  admitted  it  to  the  jury.  From 
this  decision  we  thought,  by  the  same  rule,  he  would  admit 
the  letters  we  offered.  I think  I was  about  calling  on  Mr. 
Wolf  to  prove  the  hand  writing  of  Henry  L.  Clark.  He  seem- 
ed to  disclaim  the  knowledge  of  it;  and  then  my  impression 
is,  we  relied  on  the  previous  decision  of  the  judge  against  us, 
which  we  thought  would  admit  the  letter  in  our  behalf.  I 
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think  the  judge  said  they  ought  to  he  admitted,  and  they  were 
admitted. 

Cross  examined — 

I think  all  the  letters  offered  on  both  sides 
were  finally  received.  The  articles  of  agreement  with  which 
the  letter  was  compared  had  been  proved  by  the  deposition  of 
Mr.  Alward.  There  were  no  bills  of  exceptions  signed  to  the 
evidence  at  the  term  in  which  that  to  the  charge  was  sign- 
ed. The  bills  of  exceptions  refer  to  the  charge  of  the 
court.  The  bills  of  exceptions  appear  to  be  in  the  hand 
writing  of  my  counsel,  Mr.  Porter.  The  original  hills  of 
exceptions  as  tendered  to  the  court  were  drawn  by  me.— 
They  were  drawn  shortly,  but  not  informally;  as  formally 
as  ninety-nine  out  of  one  hundred  that  I have  seen  are.  I 
never  saw  the  bills  of  exceptions  until  last  spring,  when  I 
was  before  the  committee  of  inquiry.  I have  no  recollection 
of  the  judge  using  the  language  interlined  in  his  charge.  I 
have  not  sufficient  recollection  of  his  charge  to  say  he  did  not. 
My  impression  is  he  did  not,  but  that  is  not  a confident  one. 
I have  no  recollection  of  Mr.  Sitgreaves  saying  we  should 
not  blow  hot  and  cold.  When  we  offered  those  letters,  Mr. 
Sitgreaves  took  the  objection.  I do  not  think  that  the  judge 
observed  we  had  better  waive  all  captious  objections  and  admit 
the  entire  correspondence.  Perhaps  lie  may  have  recommend- 
ed to  the  counsel  to  agree  to  let  them  goto  the  jury;  he  said 
they  ought  to  go  to  the  jury.  He  recommended  to  Mr.  Sit- 
greaves to  let  the  copy  go  to  the  jury.  There  was  no  accom- 
modation except  as  to  the  copy  of  my  letter  to  Clark. 

Henry  L.  Clarke  was  the  agent  of  James  Hays.  We  stated 
that  if  they  would  give  the  whole  correspondence  in  evidence, 
we  would  take  no  exception.  Wre  were  willing  the  w hole  cor- 
respondence should  go  to  the  jury;  but  the  plaintiff’s  counsel 
would  not  agree,  and  we  took  our  exception.  The  whole 
correspondence  was  afterwards  given  in  evidence,  hut  we  ne- 
ver relinquished  the  exception  we  had  previously  taken. 

On  motion  of  Mr.  Dewart  and  Mr.  Ryon,  the  court  wras 
adjourned  until  to-morrow  morning. 

SATURDAY,  December  24,  1825. 

Court  opened,  present  all  the  members. 

The  managers  and  the  respondent  with  their  respective 
counsel  attended. 

The  names  of  the  w itnesses  were  called  over.  The  counsel 
for  the  managers  stated  that,  having  closed  the  evidence  on  the 
sixth  article,  he  would  proceed  to  produce  the  evidence  in  sup- 
port of  the  seventh  article  of  impeachment. 
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Henry  King,  Esq.  called  again.  I know  nothing  of  the  first 
cases  mentioned  in  the  seventh  article.  The  two  cases  of 
Grim  and  Helfrick  vs.  Seip’s  administrators  came  on  for  trial, 
I think,  in  the  latter  part  of  the  year  1820.  Mr.  J.  Evans  and 
myself  were  counsel  for  the  plaintiffs  and  Frederick  Smith, 
Esq.  was  of  counsel  with  defendants.  As  nearly  as  I can  recol- 
lect the  court  charged  in  favor  of  the  defendant.  There  may 
have  been  more  than  one  point  in  the  cause,  but  I have  only  a 
distinct  recollection  of  one.  The  suits  were  brought  upon  two 
bonds;  the  point  was,  whether  the  bonds  were  joint  only  or 
joint  and  several.  There  may  have  been  other  points  in  the 
cause,  and  I believe  there  were,  but  that  was  the  principal  one. 
I he  court  charged  the  jury  that  the  bonds  were  joint  only, 
and  therefore  the  plaintiffs  could  not  recover.  There  wrere 
two  obligors  in  the  bond,  one  was  still  living.  It  had  been 
contended  that  as  the  bonds  were  joint  and  one  of  the  obligors 
still  living,  the  defendants  in  these  cases  was  not  liable.  The 
cases  were  not  tried  before  the  same  jury.  After  the  court 
bad  charged  in  favor  of  the  defendant  in  the  first  case,  Mr. 
Evans  or  myself  rose  and  requested  the  court  to  reduce  their 
opinion  to  w riting;  at  least  I understood  so,  as  far  as  I have 
an^  recollection;  I cannot  be  very  certain  which  of  us  spoke 
to  the  court,  I think  it  was  Mr.  Evans.  It  is  now  long  since, 
but  it  is  fully  impressed  on  my  mind  that  there  w'as  such  a 
request  made.  The  jury  in  the  first  case  went  out,  and  a jury 
was  called  in  the  second.  The  court  gave  the  same  opinion 
in  the  second  case.  The  bond  were  similar;  I have  one  of  the 
bonds  here. 

Mr.  King  here  read  the  bond  dated  11th  February,  1811, 
penalty  100  pounds  for  payment  of  50  pounds  on  1st  May, 
1817.  The  obligatory  part  of  which  concludes  as  follows: 

6 \ "’hich  payment  well  and  truly  to  be  made  and  done,  we 
bind  ourselves  our  and  each  of  our  heirs,  executors,  adminis- 
trators, and  every  of  them  firmly  by  these  presents,  sealed 
with  our  seals,  &c.,s  As  far  as  I know  the  other  bond  was 
similar  in  its  tenor  to  this.  Judge  Porter  decided  that  this 
was  a joint  bond  only,  and  not  joint  and  several. 

After  the  Judge  had  delivered  his  charge  in  the  second  case, 
as  nearly  as  I can  recollect  I rose  and  stated,  that  I expected 
that  the  opinion  would  also  be  reduced  to  writing.  I cannot 
recollect  the  words,  but  I made  the  application,  as  far  as  I 
can  remember — Judge  Porter  charged  the  jury  in  both  cases. 
Fhe  jury  found  for  the  defendants  in  both  cases.  I directed 
the  defendant  to  enter  bail  in  the  usual  form,  for  the  purpose 
of  taking  out  writs  of  error;  I wrote  to  Mr.  Binney,  to  take 
out  v.  rits  of  error,  requesting  him  however  not  to  take  out  the 
writs  of  error  unless  he  thought  the  opinion  was  wrong — he 
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did  not  send  the  writs.  Upon  examining  the  records  I found 
the  opinions  were  not  filed.  The  plaintiff’s  entered  into  re- 
cognizance to  obtain  the  writs  of  error. 

At  the  succeeding  court  Mr.  Evans  or  myself  mentioned 
the  matter  to  the  court — Judge  Porter  did  not  seem  to  have  a 
distinct  recollection  of  the  applications  having  been  made. 
Mr.  Smith  was  not  present,  and  the  judge  proposed  putting 
the  matter  off  till  Mr.  Smith  should  be  present.  At  the  court 
that  followed,  Mr.  Smith  was  there,  but  he  said  that  he  did 
not  remember  the  circumstances,  and  would  give  no  consent. 
Mr.  Evans  had  directed  the  plaintiffs  to  subpoena  some  of  the 
jurymen  who  had  sat  on  the  trial.  He  proposed  to  examine 
those  jurors  to  satisfy  the  court  and  Mr.  Smith  that  such  an 
application  had  been  made,  but  the  court  did  not  think  pro- 
per to  examine  them.  The  opinion  of  the  court  was  never 
filed  that  I know.  I do  not  recollect  the  reason  the  court  as- 
signed for  not  hearing  the  jurors — they  thought  it  would  not 
be  proper.  It  is  the  impression  on  my  mind  that  such  an  ap- 
plication was  made.  I cannot  say  that  I have  any  doubt  upon 
the  subject,  except  that  my  recollection  is  not  so  vivid  from 
the  length  of  time  that  has  intervened.  I was  in  Philadelphia 
afterwards  and  conversed  with  Mr.  Binney  on  the  subject, 
when  I saw  him  he  said  he  had  mislaid  the  letter;  he  told  me 
that  he  had  forgotten  or  I had  omitted  to  state  that  the  deceas- 
ed obligor  was  only  surety,  without  the  knowledge  of  that 
fact,  he  had  given  me  an  opinion  that  the  court  was  wrong, 
but  when  I stated  to  him  the  fact  that  the  intestate  of  the  de- 
fendants was  merely  surety,  he  stated  that  the  bond  was  joint, 
and  the  surety  was  exonerated,  and  therefore  the  court  was 
right.  I looked  at  the  record  after  the  first  court  and  the 
opinion  was  not  then  filed.  The  question  of  the  suretyship 
was  proved.  Judge  Fogel  proved  that  he  was  surety  only. 

Cross  examined — 

Judge  Fogel  and  Judge  Porter  sat  on  the 
bench,  and  judge  Fogel  was  examined  as  a witness.  Judge 
Porter  stated  that  he  had  no  distinct  recollection.  Mr.  Smith 
denied  that  the  request  having  been  made.  The  request  to  the 
judge  to  file  his  opinion  was  not  reduced  to  writing.  I can- 
not recollect  distinctly,  judge  Porter’s  answer,  when  the  re- 
quest was  made,  but  I think  he  assented  by  saying  very  well 
or  something  of  that  kind. 

It  is  now  frequently  our  practice  to  put  our  questions  to  the 
court  to  charge  upon. 

The  request  to  reduce  the  charge  to  writing  and  file  it,  was 
sometimes  made  verbally  and  sometimes  orally. 

Charles  Davis  sworn,  I was  counsel  for  Elizabeth  Swenk, 
wddow  of  Matthias  Swenk  deceased,  in  two  appeals  from  the 
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judgment  of  a justice  of  Northampton  county.  The  appeals 
were  entered  in  the  year  1822,  and  came  on  to  be  tried  in 
1823.  One  of  them  the  first  case  was  tried  at  April  term  1«23, 
and  a verdict  was  rendered  for  the  plaintiff.  The  amount  of 
the  verdict  was  a dollar  or  two  less  than  the  judgment  of  the 
justice.  The  amount  of  the  reduction  was  the  interest  upon 
the  interest,  for  which  the  suit  was  brought.  There  was  some- 
thing said  by  Mr.  Porter  who  was  concerned  for  the  defend- 
ant about  the  costs.  After  the  verdict  was  rendered  one  or 
two  days  perhaps,  a rule  was  entered  to  shew  cause  w hy  judg- 
ment should  not  be  entered  without  costs;  it  was  argued  one  or 
two  terms  afterwards  and  made  absolute.  Upon  the  rule  being 
made  absolute,  I requested  the  president  of  the  court  to  re- 
duce the  opinion  of  the  court  to  writing  and  file  it.  Upon  the 
trial  of  the  cause  the  judge  intimated  that  the  plaintiff  might 
he  entitled  to  costs;  The  act  of  1823  was  not  published.  The 
case  depended  upon  the  construction  of  that  act  which  repeal- 
ed the  act  of  1820.  The  act  of  1820  repealed  the  proviso  in 
the  act  of  1810,  relative  to  costs. 

When  I i*equested  the  opinion  of  the  court  to  be  filed  I think 
judge  Porter  said  it  should  be  done,  but  I am  not  certain  as  to 
to  that.  Some  time  afterwards  I examined  the  record  and  the 
opinion  was  not  filed  that  I could  find.  I think  the  judge 
heard  my  request,  but  as  to  the  language  he  used  I cannot 
say. 

Cross  examined — 

I do  not  recollect  how  soon  judge  Porter 
left  Easton,  after  the  opinion  was  delivered,  I suppose  all  the 
matter  necessary  for  a revision  of  the  subject  appeared  on 
the  record.  The  plaintiff  wms  too  poor  to  encounter  the  costs 
of  a writ  of  error.  I never  afterwards  applied  to  judge  Porter 
relative  to  his  written  opinion. 

Re-examined — 

Judge  Porter’s  opinion  was  that  the  allow- 
ance of  the  costs  depended  on  the  law  as  it  existed  at  the  time 
of  the  verdict,  and  not  at  the  time  when  the  appeal  w as  en- 
tered. The  case  of  Grace  vs.  Altemus  was  depending  at  the 
time,  upon  the  same  question,  in  which  judge  Porter  filed  a 
written  opinion.  The  decision  of  the  principle  in  that  case 
was  conclusive  upon  our  case.  That  case  had  been  tried  in  the 
court  below. — enough  appeared  on  the  record  in  that  case  to 
review  it  in  the  supreme  court. 

Hugh  Ross  again.  I was  counsel  for  the  plaintiff  in  the 
case  ol  Grace  and  Altemus;  Mr.  Davis  being  counsel  for  Mrs. 
Swenk.  The  question  of  costs  w as  the  same  in  both  cases.  I 
think  vve  agreed  to  argue  them  together;  as  I was  interested 
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in  that  question,  I agreed  to  assist  him  in  arguing  that  case. 
After  the  cause  had  been  decided,  Mr.  Davis  requested  the 
court  to  file  their  opinion  in  writing.  I think  the  case  of  Grace 
and  Altemus  was  not  at  that  time  decided.  I wished  Mr. 
Sitgreaves  to  be  heard.  I have  no  particular  recollection  of 
what  judge  Porter  replied;  he  assented  in  some  way. 

Having  concluded  the  evidence  on  the  7th  article,  Mr. 
Douglass  proceeded  to  produce  his  evidence  in  support  of  the 
8 th  article. 

Record,  the  supervisors  of  the  township  of  Northampton  vs. 
James  Greenleaf,  in  the  court  of  quarter  sessions  of  Lehigh 
county,  offered  and  given  in  evidence.  (See  ante  page  78, 
for  this  record  at  length.) 

Jacob  Bishop  sworn.  The  first  going  offl  went  to  Mr.  Green- 
leaf.  he  would  not  pay  the  tax.  I had  myattornies,  and  they 
reduced  the  tax,  but  whether  it  was  reduced  by  consent  or  not 
I cannot  tell.  I was  in  court,  but  whether  it  was  reduced  by 
order  of  the  court  or  the  consent  of  the  attornies,  I know  not. 
I had  my  attornies  there.  I heard  the  judge  say  to  the  at- 
tornies, they  should  look  over  the  bill,  and  tax  it  according  to 
what  was  right.  I do  not  know  from  whose  statement  the  tax 
was  reduced.  I think  judge  Porter  said  they  should  look  over 
the  tax  bill. 

Charles  Davis.  The  appeal  in  Greenleaf ’s  case  was  enter- 
ed to  February  sessions  1824.  (Mr.  Davis  here  referred  to  the 
record.) 

This  appeal  came  on  to  be  heard.  There  were  a number  of 
exceptions  filed  to  the  regularity  of  the  proceedings.  Mr. 
Sitgreaves  who  was  concerned  with  me  for  the  appellees, 
stated  that  we  were  not  prepared  to  meet  those  exceptions,  and 
if  we  were  called  on  to  meet  them,  we  must  have  further  time. 
At  our  request  the  argument  was  continued.  At  the  next  ses- 
sions, on  our  part,  we  offered  to  examine  some  witnesses,  to 
prove  the  regularity  of  the  proceedings.  They  were  rejected 
on  the  ground  of  interest,  except  one  of  the  commissioners, 
Mr.  Marx,  he  was  not  taxed  nor  a taxable  of  the  township. 
We  examined  him.  We  offered  first  to  prove  the  assessment 
by  Mr.  Hauk  the  assessor,  and  I think  his  testimony  was  re- 
jected on  the  ground  of  being  a taxable  and  taxed.  Mr.  Sit- 
greaves in  a lengthy  argument,  stated  that  the  appellees  want- 
ed nothing  more  than  justice,  and  that  the  appellant  ought  to 
claim  nothing  more;  it  was  rather  a begging  off  on  our  part, 
for  we  found  ourselves  at  a loss  to  prove  the  correctness  of  the 
assessment.  A proposition  was  made,  by  whom  I do  not  know, 
to  submit  the  valuation  of  the  property  to  the  appellant,  and 
that  his  valuation  should  be  submitted  to  us.  The  case  went  off 
for  that  sessions.  Mr.  Greenleaf  was  not  in  towrn.  Anyva- 
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luation,  if  it  was  made,  was  not  submitted  to  me.  And  I did 
not  know  until  I saw  the  decree  in  the  clerk’s  office,  how  the 
cause  was  disposed  of.  I think  I was  not  in  court  when  the 
matter  was  disposed  of.  The  greater  part  of  the  decree  is  in 
the  hand  writing  of  Mr.  Sitgreaves,  down  to  the  word  “ pro- 
ceed.” The  words  “and  that  each  party  pay  his  or  their  own 
costs.”  is  in  the  hand  writing  of  the  president  judge.  I speak 
from  recollection. 

Henry  Jarrett  was  called  to  this  article,  but  in  consequence 
of  the  preparation  for  adjournment,  and  the  following  discus- 
sion which  occupied  the  rest  of  the  morning,  he  did  not  testify, 
and  was  not  afterwards  examined  as  to  this  charge. 

Samuel  Shouse,  Jacob  Weygandt,  Junr.  and  Josiah  Davis, 
witnesses  on  part  of  the  prosecution,  were  discharged  by  con- 
sent. 

Mr  Sutherland,  asked  leave  to  withdraw  from  the  Court  on 
account  of  the  indisposition  of  his  children.  He  stated  that 
he  had  received  such  intelligence  from  home  as  to  make  it  his 
imperious  duty  to  visit  his  family.  That  he  hoped  the  court 
would  permit  him  to  go,  for  go  he  must,  even  if  the  permission 
were  not  granted  to  him,  provided  he  could  obtain  a seat  in 
the  stage  of  this  day. 

Mr.  Hawkins  wished  to  know  if  there  were  any  objection  to 
granting  the  request. 

Mr.  Dewart,  thought  the  court  had  better  take  no  order 
about  it,  if  it  w ere  not  done  by  consent,  and  leave  the  member 
to  take  his  own  course. 

Mr.  Burnside  said,  that  in  his  opinion,  the  gentleman  from 
the  county  of  Philadelphia,  had  pursued  the  proper  course,  in 
asking  leave  of  absence.  If  there  was  no  objection  made  by 
the  parties,  there  could  be  no  difficulty  in  granting  his  re- 
quest. 

Mr.  Dunlop:  The  court  ought  to  be  consistent.  Last  year 
the  gentleman  from  Centre  (Mr.  Burnside)  who  then  presided, 
objected  from  the  chair,  when  an  application  was  made  by  a 
member  of  the  court,  on  similar  grounds  to  those  on  which  the 
present  is  predicated. 

Mr.  Burnside:  In  the  case  alluded  to,  the  member  wished 
to  go  home  to  attend  to  his  ordinary  business.  Here  a more 
sufficient  reason  is  assigned. 

Mr.  Dunlop;  In  that  case,  the  member  stated  ' vnlicitly, 
that  the  reasons  for  asking  the  leave  of  absence,  were  the  indis- 
position of  his  wife  and  child. 

Mr.  Burnside:  This  is  the  first  time  I ever  heard  of  - V in- 
disposition of  the  gentleman’s  wife  and  child.  I should,  how- 
ever, wish  to  know,  if  there  is  any  objection  on  the  part  of 
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the  managers  or  the  respondent  to  granting  the  present  re- 
quest. 

Mr.  Douglass  (Counsel  for  the  managers)-—' The  managers 
cannot  give  their  consent,  to  the  withdrawal  of  any  member  of 
this  court,  after  he  has  been  sworn  to  try. 

Mr.  Kitchin.  It  would  be  best  perhaps,  as  the  gentleman 
means  to  go.  at  all  events,  not  to  take  the  opinion  of  the  court 
upon  the  question.  Let  him  go  withont  leave  and  take  the  re- 
sponsibility on  himself,  if  he  choses. 

A motion  was  then  made  by  Mr.  Hawkins  arid  Mr.  Kitch- 
in, that  the  Court  adjourn  until  Monday  morning  next,  at  ten 
o’clock,  which  was  carried. 

MONDAY,  December  26,  1825. 

The  court  was  duly  opened  at  10  o’clock  A.  Ms 

The  members  were  all  present  except  Joel  B.  Sutherland^ 
Esquire. 

The  managers  and  the  respondent,  with  their  respective 
counsel  attended. 

The  names  of  the  witnesses  were  called  over— 14  were  ah 
sent. 

Mr.  Dewart  and  Mr.  Mann  moved  to  proceed  with  the  trial,- 
without  the  attendance  of  the  member  who  is  absent. 

Mr.  Douglass  (counsel  of  the  managers)  rose  and  read  a 
paper,  as  follows  : 

The  managers  on  behalf  of  themselves  and  the  house  of  rep- 
resentatives conducting  the  impeachment  now  pending  before 
the  honorable  the  senate,  against  Robert  Porter.  Esq.  believ- 
ing that  it  is  the  just,  legal  and  constitutional  right  both  of 
the  commonwealth  and  the  respondent,  to  have  each  aad  every 
member  of  the  court  who  have  been  sworn  or  affirmed  to  try 
said  impeachment,  present  during  the  whole  of  the  trial  there- 
of, unless  in  the  case  of  the  death  or  sickness  of  any  of  the  said 
members,  and  as  all  of  the  members  of  the  court  are  not  now 
present,  they  respectfully  object  against  proceeding  on  said 
trial  at  this  time. 

By  S.  DOUGLASS, 

Their  Attorney, 

December  26,  1825. 

Mr.  Hawkins.  To  me  this  is  a question  of  considerable  dif- 
ficulty: If  we  proceed  in  this  instance,  we  can  of  course  pro- 
ceed, where  a greater  number  are  absent.  I do  not  know  ex-* 
actly  what  motion  to  make  in  the  case,  in  order  to  secure 
the  attendance  of  the  absent  member;  but  I am  in  favour  of 
continuing  the  trial  until  his  attendance  can  be  obtained.  I 
should  be  pleased  to  hear  the  opinions  of  other  members  upon 
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the  subject;  for  I think  the  question  is  one  of  great  import- 
ance. as  it  goes  to  decide  a principle  that  is  to  govern  in  future 
cases. 

Mr.  Mann  said,  there  could  be  no  difficulty,  if  the  parties 
consented.  In  the  case  of  a member  being  absent  on  account 
of  sickness,  as  had  been  stated  by  the  absent  member  to  be  his 
case  in  the  present  instance,  he  would  be  in  favour  of  proceed- 
ing with  the  trial. 

Mr.  Dunlop  said,  difficulties  presented  themselves  on  both 
sides.  He  had  no  doubt  of  the  right  of  the  senate  to  proceed 
should  1,  2,  3,  or  5,  members  absent  themselves;  for  if  a mem- 
ber should  die,  they  could  still  go  on.  The  difficulty,  howev- 
er, w as.  that  31  members  had  been  sworn,  21  of  whom  would 
be  necessary  to  convict  the  respondent  upon  any  one  of  the 
articles.  There  w ere  only  30  members  of  the  senate  prese  nt, 
and  twenty  was  a sufficient  number  to  convict  him.  Should 
they  proceed,  and  20  votes  be  given  for  convicting,  there 
w ould  not  be  two  thirds  of  the  members  qualified  to  try.  Would 
such  a vote  amount  to  a conviction?  was  a question  upon 
which  his  (Mr.  D’s)  mind,  was  very  much  divided.  The  ob- 
jection, if  it  came  from  the  respondent,  would  have  more  force 
than  as  coming  from  the  managers. 

Mr.  Hawkins  perceived  the  difficulty  that  might  arise, 
should  it  turn  out  that  the  determination  of  the  trial  depended 
upon  the  casting  vote  of  the  absent  member.  He,  however, 
could  not  see  any  difference  in  the  principle,  whether  the  ob-  j 
jection  came  from  the  managers  or  the  respondent.  There 
was  no  question  about  the  right  of  the  senate  to  excuse  a 
member  from  continuing  to  sit,  for  a good  reason  assigned ; 
but  the  question  now  was,  was  the  excuse  offered  by  the  mem-  jf 
ber  who  had  absented  himself,  a sufficient  one  ? lie  thought 
it  was  not.  The  member  (Dr.  Sutherland]  had  taken  upon 
himself  the  duty  and  obligation  of  trying  this  case,  and  the 
alleged  sickness  of  his  child  was  not,  in  his  (Mr.  Hawkins’) 
view  a sufficient  reason  for  his  withdrawal  from  the  trial. 

Mr.  Dew  art  did  not  feel  disposed  to  adjourn  on  account  of 
the  absence  of  a member.  One  bad  been  excused  before  the 
organization  of  the  court,  and  if  that  could  be  properly  done,  ■ 
why  not  this?  The  responsibility  was  with  the  member  whol  J 
had  withdrawn.  If  you  send  and  bring  him  back,  another  1 
may  run  off  and  we  may  be  kept  here  all  winter.  There  are 
a great  number  of  witnesses  attending  at  great  inconveni-  J 
once. — They  are  obliged  to  be  absent  from  their  families  and  ! 
their  business.  An  attachment  was  issued  against  a witness 
who  was  sick,  and  he  has  been  brought  here  and  was  in  atten- 
dance. Shall  we  keep  all  these  people  waiting,  because  a 
member  of  the  court  absconds?  We  are  not  responsible  for 
rite  acts  of  the  member  from  the  county  of  Philadelphia,  we 
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must  vote  and  art  for  ourselves.  Wliat  other  course  have  we 
but  to  proceed  with  the  trial? 

Mr.  Sullivan  said,  the  constitution  is  the  supreme  law  for 
the  government  of  this  court  in  its  proceedings.  Had  the  fra- 
mers of  that  instrument,  supposed  that  the  absence  of  a mem- 
ber would  prevent  the  court  from  proceeding  with  the  trial  of 
an  impeachment  depending  before  it;  a provision  for  the  case 
would  have  been  inserted.  But  they  had  no  such  idea.  The 
constitution  provides  that  a majority  of  the  members  of  the 
senate  may  constitute  a court.  If  a member  withdraws  and 
there  is  still  a quorum  left,  the  trial  proceeds,  and  the  member 
is  accountable  to  his  owrn  conscience  and  constituents  for  his 
conduct.  If  we  establish  the  principle  that  the  absence  of  a 
member  will  postpone  the  trial,  the  impeachment  may  never 
be  tried. 

Mr.  Ogle  thought  the  remarks  of  the  gentlemen  from 
Franklin  entitled  to  serious  consideration.  Upon  all  proper 
occasions,  it  is  but  right  to  be  tenacious  about  our  funds.  But 
justice,  sir,  is  always  my  polar  star.  It  may  be  done  if  the 
member  be  absent,  and  we  proceed  to  the  trial  without  him. 
Our  funds  are  nothing  when  compared  with  justice.  If  only 
a majority  of  the  Senators  had  attended  to  be  sworn,  to  be 
sure,  the  argument  of  the  gentlemen  could  be  good,  that  the 
trial  could  still  proceed.  This  case  however  is  different.  Here 
the  members  have  been  sworn  to  try.  We  ought  never  to 
mind  the  Cash , when  put  in  the  scales  against  Justice. 

Mr.  Knight  observed,  I shall  conceive  it  my  duty  to  vote 
for  proceeding  with  the  trial.  On  reference  to  the  constitu- 
tion, 2d  sec.  4th  art.  w hich  gives  the  senate  the  powder  of  try- 
ing impeachments,  and  directs  that  when  sitting  for  that  pur- 
pose, the  senators  shall  be  upon  oath  or  affirmation,  provides 
that  “ no  person  shall  be  convicted  without  the  concurrence  of 
two  thirds  of  the  members  present .”  The  term  “ present”  w as 
used  by  the  framers  of  the  constitution  to  provide  for  the  case, 
where  a member  may  have  been  called  on  the  court,  but  is 
absent  when  the  question  is  taken.  On  examining  that  in- 
strument no  power  is  given  by  it  for  enforcing  the  attendance 
of  members  except  w hen  less  than  a quorum  attends,  art,  1, 
sec.  12,  “A  majority  of  each  house  shall  constitute  a quorum 
to  do  business;  but  a smaller  number  may  adjourn  from  day  to 
day,  and  may  be  authorised,  by  larc , to  compel  the  attendance 
of  absent  members  in  such  manner  and  under  such  penalties, 
as  maybe  provided.”  The  senate  cannot,  as  a senate,  when 
this  court  is  not  sitting,  compel  the  attendance  of  the  members 
of  the  court  because  there  is  no  law  to  authorize  it.  I doubt 
whether  the  court  derives  any  such  authority  from  having  ta- 
ken the  oath  or  affirmation  to  try  the  matter.  If  we  have  the 
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power  of  compelling  the  members  to  attend,  it  must  be  deriv- 
ed from  another  part  of  the  constitution. 

Mr.  Douglass  asks  leave  to  be  heard;  and  on  the  question 
shall  the  counsel  for  the  managers  be  heard,  the  yeas  and  nays 
were  called  by  Mr.  Kitchen  and  Mr.  Knight. 

Mr.  Groves.  This  is  a question  in  which  the  members  of 
the  court  alone  are  concerned;  and  the  discussion  should  be 
confined  to  the  members.  Neither  the  managers  nor  the  re- 
spondent have  any  thing  to  do  with  it. 

Mr.  Mann  concurred  in  the  sentiments  expressed  by  the 
member  last  up. 

Mr.  Douglass  said  that  if  permitted  to  be  heard,  he  would 
iiot  presume  to  speak  on  the  question  before  the  court;  his  ob- 
ject merely  was  to  state  the  facts,  and  lay  before  the  court  the 
motives  of  the  managers,  in  making  the  objection  to  the  court 
proceeding  with  the  trial. 

Mr.  Dunlop.  As  this  is  a subject  upon  which  wre  are  in 
want  of  information,  I should  be  pleased  to  hear  the  mana- 
gers, or  their  counsel  on  the  question.  This  is  a new  ques- 
tion, one  upon  which  we  do  not  seem  to  agree,  and  upon  which 
we  are  all  desirous  to  have  light.  If  it  be  but  a mere  ques-  ~ 
tion  of  expediency  it  deserves  our  attention.  The  more  diffi- 
culties attendant  on  the  question,  the  more  reason  why  the 
managers  should  be  heard. 

Mr.  Sullivan  hoped  the  call  of  the  yeas  and  nays  would  be 
withdrawn.  I lie  counsel  for  the  managers  should  be  heard 
as  a matter  of  course. 

Mr.  Knight.  I will  withdraw  the  call,  but  not  for  the  rea- 
son given  by  the  gentleman  from  Butler.  I withdraw  it  for 
the  purpose  oi  receiving  any  information  the  managers  may 
have  to  impart  on  this  important  point  of  constructive  pow- 
ers. 

Mr.  Dewart  said,  he  could  see  no  difference  as  it  regarded 
the  trial  itself,  between  the  case  of  a member  excused  before 
Trial,  and  one  absconding  afterwards. — Leave  was  granted  to 
the  managers  to  be  heard  by  their  counsel. 

Mr.  Douglass.  The  motives  and  reasons  which  induced 
the  managers  not  to  consent  to  the  trial  proceeding  in  the  ab- 
sence of  one  of  the  members  of  the  court,  who  had  been  sworn 
on  the  trial,  are  these.  They  believe  that  on  the  trial  of  an 
impeachment,  after  the  members  of  the  court  are  sworn,  they 
are  like  jurors  sworn  in  a court  of  criminal  jurisdiction;  that 
the  case  is  so  far  assimilated  to  a criminal  case  that  after  the 
empannelling  of  the  court,  if  I may  use  the  expression,  each 
party  has  a constitutional  right  to  have  the  voice  of  all  the 
members  sworn.  The  term  present  used  in  the  constitution  in 
their  view,  means,  the  members  empannelled  and  sworn.  The. 
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members  of  the  court  do  not  sit  on  their  oaths  as  senators,  hut 
upon  their  oaths  as  members  of  the  court.  The  managers  on- 
ly wish  the  trial  postponed  until  all  the  members  of  the  court 
are  present. 

Should  the  trial  be  forced  on  in  the  absence  of  the  member, 
the  managers  will  consider  it  their  duty  to  withdraw  from  the 
further  prosecution  of  the  impeachment. 

Mr.  Hawkins.  A word  in  reply  to  my  colleague.  (Mr 
Knight.)  He  says  we  have  no  power  to  compel  the  attend- 
ance of  absent  members.  The  very  clause  read  by  him  au- 
thorises the  compelling  of  the  attendance  of  the  members,  but 
it  is  said  it  does  not  authorise  the  compulsion  in  this  case.  Per- 
haps it  is  so,  and  that  it  would  be  necessary  to  pass  a law  on 
the  subject.  I would  prefer  even  waiting  till  this  could  be 
done  rather  than  proceed.  The  other  branch  have  refused 
to  proceed  in  the  absence  of  the  member.  Neither  delay  nor 
expense,  nor  the  cash  ought  to  operate  upon  our  minds  in  the 
determination  of  this  question,  which  is  one  of  principle.  They 
are  but  secondary  considerations  in  this  matter.  We  should 
he  placed  in  a singular  situation,  if  we  should  determine  to 
proceed,  and  the  other  house  should  withdraw. 

Mr.  Sullivan  said,  on  the  trials  before  the  Senate  hereto- 
fore, the  managers  on  behalf  of  the  house  of  Representatives 
made  daily  report  of  their  proceedings  to  that  body,  in  order 
to  lay  before  that  body  the  particular  circumstances  as  they 
occurred.  If  this  course  lias  not  been  pursued  in  the  present 
instance,  and  they  have  not  been  instructed  by  the  house,  they 
would  be  acting  without  authority  in  withdrawing. 

Mr.  Burnside  said,  I would  have  said  nothing  on  this  sub- 
ject, if  the  counsel  for  the  managers  had  not  made  the  decla- 
ration which  they  have.  This  declaration  I think  has  been 
made  without  due  consideration.  I saw  the  difficulty  on  Sa- 
turday last,  when  the  gentleman  from  the  county  of  Philadel- 
phia made  the  application  for  leave  of  absence,  and  I was  for 
meeting  the  question  then,  as  I am  for  meeting  it  now. 

We  are  neither  judges  nor  jurors;  we  are  sitting  as  sena- 
tors, performing  our  functions  as  members  of  a court  of  im- 
peachment. A juror  in  a criminal  cause  cannot  withdraw. 
A judge  may.  Upon  every  consideration  I can  give  this  sub- 
ject, I conceive  it  our  duty  to  proceed.  It  is  our  duty  as  re- 
gards ourselves.  If  it  were  in  our  power  to  enforce  attendance 
of  the  member  it  would  be  one  thing;  but  we  have  no  such 
power.  Parliament  can  compel  the  attendance  of  its  mem- 
bers. So  can  the  Senate,  sitting  as  a Senate.  But  there  is 
no  law  to  compel  the  attendance  of  the  judges  of  this  court. 
I have  seen  my  course.  I have  satisfied  my  own  conscience, 
and  having  done  so,  much  as  I may  be  disposed  to  attend  to 
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the  opinion  of  others,  before  I form  any  opinion,  I shall  pro- 
ceed regardless  of  what  others  may  think. 

The  framers  of  the  constitution  framed  it  studiously  and 
cautiously,  and  in  doing  so,  have  provided  for  this  case.  They 
say  that  two  thirds  of  the  members  present  shall  be  necessary 
to  a conviction,  and  the  meaning  is  obvious. 

Look  at  the  situation  of  the  third  judicial  district  at  this 
time.  The  president  is  here  on  his  trial.  All  the  associates 
are  in  attendance  as  witnesses.  There  is  not  a judge  at  home 
to  discharge  any  duties  that  might  be  required  of  them.  The 
courts  for  that  district  commence  on  the  1st  Monday  of  Janu- 
ary, which  will  be  on  Monday  next.  The  jurors  and  witnes- 
ses are  summoned.  The  parties  will  be  in  attendance,  and  if 
this  matter  be  delayed,  there  will  be  no  judges  to  hold  the 
court.  These  matters  are  entitled  to  our  serious  considera- 
tion. The  gentleman  from  Philadelphia  county  has  placed 
the  Senate  in  this  embarrassing  situation.  He  must  answer 
for  it  to  his  constituents  and  his  conscience.  That  is  his  duty. 
Ours  is  to  proceed. 

Mr.  Duncan  observed,  the  question  is,  shall  we  proceed 
with  the  trial  in  the  absence  of  one  of  the  members  of  the 
court,  notwithstanding  the  objection  on  the  part  of  the  man- 
agers ? 

The  decision  of  this  question  involves  several  considera- 
tions. It  involves  1st,  the  right  to  proceed,  and  2d.  the  con- 
sequences resulting  from  proceeding  in  the  absence  of  the 
gentleman  from  Philadelphia  county. 

These  questions  affect  the  rights  of  the  Senate;  the  pow- 
ers of  the  Senate  : as  to  the  question  of  right,  I think  the  Se- 
n ate  have  the  right  to  proceed  in  the  absence  of  a member. 
Me  are  still  the  Senate,  performing  our  functions  as  sena- 
tors, in  holding  the  court  of  impeachment.  The  only  differ- 
ence is,  that  we  are  under  oath.  The  constitution,  art.  1,  sec. 
12,  provides  that  “a  majority  of  each  house  shall  constitute 
a quorum  to  do  business” — a bare  quorum  could  sit  under  this 
provision. 

We  are  not  jurors.  In  a criminal  prosecution,  a verdict 
cannot  be  taken  if  one  of  the  jurors  is  absent,  although  that 
absence  may  be  occasioned  by  sickness  or  any  other  cause. 

If  the  managers  had  reported  to  the  house  of  Representa- 
tives. that  a member  of  this  court  after  being  sworn  had  ab- 
sented himself,  and  that  body  had  requested  a postponement 
of  the  trial  until  his  attendance  could  be  procured,  it  would 
have  presented  a very  different  question  for  our  consider- 
tion. 

The  13th  section  of  the  1st  article  of  the  constitution,  pro- 
vides “Each  house  may  determine  the  rules  of  its  proceedings, 
punish  its  members  for  disorderly  behaviour,  and  with  the 
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concurrence  of  two-thirds,  expel  a member,  but  not  a second 
time  for  the  same  cause;  and  shall  have  all  other  powers  ne- 
cessary for  a branch  of  the  legislature  of  a free  state.”  Is  not 
the  power  of  compelling  the  attendance  of  the  members,  a 
necessary  power  to  legislation  ? Without  it  the  members  might 
absent  themselves,  and  the  legislative  body  be  dissolved. 

Mr.  Petrikin  asked  to  be  heard.  [Permission  granted  to 
him.]  The  managers  have  reported  their  proceedings  to  the 
house  of  Representatives.  That  body  is  not  in  session  this 
morning.  If  the  court  will  adjourn  until  to-morrow,  w e will 
lay  the  matter  before  the  house  for  their  direction.  We  have 
instructed  our  counsel  on  this  question,  and  he  has  only  acted 
in  conformity  with  our  views. 

Mr.  Groves  moved  that  when  the  court  adjourn,  it  would 
adjourn  until  to-morrow  morning,  at  1 1 o’clock,  to  give  the 
managers  an  opportunity  to  lay  the  matter  before  the  house 
of  Representatives,  which  meets  at  10  o'clock.  The  motion 
being  seconded,  the  yeas  and  nays  were  required  by  Mr.  Kit- 
chin  and  Mr.  Ritseher,  and  were  as  follow's: 

YEAS — Messrs.  Allshouse,  Dew  art,  Dunlop,  Groves, 
Hawkins,  Herbert,  Mann,  Moore,  Ogle,  Power,  Ritseher, 
Ryon,  St.  Clair,  Sullivan,  Mahon,  Speaker— -15. 

NAYS — Messrs.  Audenried,  Burnside,  Duncan,  Emlen, 
Garber,  Hamilton,  Henderson.  Kelton,  Kerlin,  Kitchin, 
Knight.  Leech,  MTnvain,  Schall,  Winter — 15. 

So  the  motion  was  not  agreed  to. 

The  question  then  recurring— Will  the  court  proceed  with 
the  trial,  notwithstanding  the  absence  of  Mr.  Sutherland,  it 
was  determined  in  the  affirmative — 18  members  rising  in  favor 
of  it. 

The  court  then,  on  motion  of  Mr.  Sullivan  and  Mr.  Emlen 
by  a vote  of  15  to  13  adjourned  until  half  past  9 o’clock 
to-morrow. 


TUESDAY,  December  27,  1825, 

The  court  was  opened. 

The  clerk  called  over  the  names  of  the  members,  all  an- 

St'T except  Jo,in  Ry°n  antl  Joel  Sutherland.  Mr.  Ogle 
.stated  that  Mr.  Ryon  was  prevented  from  attending  inconse- 
quence of  sickness. 

The  clerk  called  over  the  names  of  the  witnesses,  13  for 
the  prosecution,  and  29  for  the  defendant  answered  to  their 
names. 

The  court  resolved  to  proceed,  and  the  counsel  for  the  man 
agers  being  asked  if  he  wTas  ready  to  proceed,  replied  that 
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the  managers  were  now  engaged  before  the  house  of  Repre 
sentatives  in  relation  to  this  matter,  and  that  in  consequence 
he  was  not  ready  now  to  proceed. 

The  court  was  thereupon  adjourned  for  one  hour. 

At  half  past  1 1 the  court  met,  and  on  motion  adjourned  un- 
til 3 o’clock,  P.  M, 


Same  day,  3 P.  M, 

The  members  of  the  court  all  answered  except  Messrs.  Ry- 
on  and  Sutherland. 

The  managers  and  the  respondent,  with  their  respective 
counsel,  attended. 

On  the  question  being  put— Will  the  court  proceed  w ith  the 
trial?  It  was  determined  in  the  affirmative. 

Samuel  Baird  sworn.  (Requested  by  the  managers  to  relate 
his  knowledge  as  to  the  1st  article.) 

In  the  summer  of  the  year  1823,  I was  engaged  by  Jacob  W. 
Seitzinger  to  take  charge  of  his  interest  in  a judgment  which 
he  had  obtained  against  Henry  Zeller.  Other  creditors  had  ob- 
tained judgment  against  Zeller,  and  at  August  term  1823,  they 
applied  to  have  Seitzinger’s  judgment  opened  and  they  per- 
mitted to  take  defence  to  it.  When  Mr.  Hayes  was  about 
applying  for  the  rule  to  shew  cause,  I was  directed  by  Seit- 
zinger to  state  that  he  was  willing  to  let  the  judgment  be  open- 
ed, and  that  he  was  also  willing  that  the  case  should  be  sub- 
mitted to  judge  Porter  as  a referee,  under  the  act  of  1705. 
This  proposal  was  acceded  to  by  the  counsel  for  the  other 
judgment  creditors  of  Zeller,  and  accordingly  a period  was 
fixed,  sometime  in  the  latter  end  of  October,  when  the  judge 
was  to  sit  as  referee  for  the.  trial  of  this  cause.  The  case  came 
on  for  trial  before  him  and  occupied  some  time  in  its  investi- 
gation, and  about  the  middle  of  Nov.  the  report  of  the  judge 
was  returned  to  the  office.  This  report  proving  unsatisfac- 
tory to  the  plaintiff',  I was  requested  to  file  exceptions  to  it. 
I accordingly  prepared  exceptions,  and  submitted  them  to  Mr. 
Biddle  for'jiis  approbation,  and  they  were  filed.  Nothing  was 
done  in  regard  to  the  argument  of  these  exceptions  until  the 
August  court  ensuing.  They  then  or  before  that  time,  had 
been  placed  on  the  August  list  and  were  called  over  on  the  re- 
gular argument  day.  Previous  to  the  argument  being  la!  cn 
up,  I remarked  at  the  council  table,  that  I had  supposed  they 
were  to  go  to  the  special  court.  The  reply  of  judge  Porter 
was,  that  there  was  no  special  court  called.  The  argument 
was  likely  to  be  taken,  and  Mr.  Biddle  observed  that  juge 
Porter  could  not  sit.  or  ought  not  to  sit,  but  whether  that  ex- 


[ 169  ] 


pression  was  intended  for  the  ear  of  the  judge,  or  a mere  info 
mation  to  me,  it  is  out  of  my  power  to  state.  We  then  stated 
to  the  judge,  that  we  would  he  obliged  to  cal!  on  him  for  his 
calculations  or  statements.  Judge  Porter  observed,  he  had 
none,  or  had  kept  none,  or  words  to  that  effect.  We  then  ob- 
served, we  would  be  obliged  to  call  upon  him,  as  a witness.  And 
at  this  stage  of  the  business  Mr.  Hayes  rose  and  moved  to  dis- 
miss the  exceptions  on  the  ground  of  their  being  too  general 
and  indefinite;  not  being  sufficiently  specific.  He- entered  into 
an  argument,  and  read  some  authorities,  to  which  Mr.  Biddle 
and  myself  replied.  Mr.  Condy  enforced  the  grounds  taken 
by  Mr,  Hayes,  and  the  court  dismissed  the  exceptions,  judge 
Porter  pronouncing  the  opinion  of  the  court.  We  requested 
the  judge  to  reduce  h is  opinion  to  writing.  He  said  he  would 
do  it,  and  the  opinion  was  reduced  to  writing  and  filed  of 
record  in  the  office. 

When  I observed  that  I thought  this  case  ought  to  go  to  the 
special  court,  it  was  loud  enough  for  the  judge  to  hear,  or  he 
would  not  have  made  the  observations  in  answer. 

When  Mr.  Biddle  observed  that  judge  Porter  ought  not  to 
sit,  he  was  at  the  council  table;  the  judges  are  elevated  on  the 
bench,  10  or  12  feet  from  us,  probably  a little  more.  If  the 
attention  of  the  judge  had  been  particularly  directed  towards 
him,  I think  he  might  have  heard  Mr.  Biddle’s  observation. 

1 am  not  able  to  say  that  a person,  not  turning  his  attention 
towards  us,  would  have  heard  it.  The  case  had  been  readied, 
in  its  order  on  the  argument  list.  After  this  case  was  reached 
there  was  no  other  subject  of  conversation  or  discussion  before 
the  court,  until  it  was  disposed  of.  The  matters  which  I have 
stated  occurred  after  the  case  had  been  reached  and  called 
over  as  the  next  case  for  argument.  I took  the  principal  part 
for  the  plaintiff  before  judge  Porter.  I spoke  to  the  case,  i 
believe  all  the  different  items  mentioned  in  the  exceptions  were 
offered  and  received  in  evidence  by  the  judge  on  the  investi- 
gation— (Mr.  Douglass  reads  the  exceptions.)  It  occurs  to 
me  that  the  items  bacon  and  other  small  sums,  depended  on  the 
testimony  of  the  plaintiff  and  defendant,  both  of  whom  were 
examined' as  witnesses  before  the  referee.  The  small  items 
were  admitted  and  acknowledged  by  the  defendant. 

Question  by  Mr.  Douglass — “ Was  there  any  set  off  pro- 
duced against  the  claim  of  the  plaintiff  before  the  referee?” 

The  president  intimated  to  the  counsel  for  the  managers, 
that  he  thought  the  question  was  an  improper  one. 

Mr.  Douglass.  The  judge  is  charged  with  partiality  in  this 
article  of  impeachment;  the  whole  of  his  conduct  in  relation 
to  the  case  referred  to  should  be  examined  into,  to  determine 
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whether  the  inference  of  partiality  is  supported  by  the  facts  of 

the  case. 

Mr.  Brown.  The  court  decided  this  question  but  the  other 
day,  and  I am  astonished  at  the  pertinacity  of  the  opposite 
side  in  again  asking  a question  in  violation  of  the  principle 
so  determined  by  the  court.  If  the  enquiry  is  gone  into,  the 
witnesses  who  there  testified,  should  testify  here;  if  those 
facts  be  a proper  subject  of  enquiry  before  this  court,  wc 
should  not  have  the  evidence  at  second  hand. 

Mr.  Douglass  was  about  proceeding  to  reply  to  the  objec- 
tion, when  the  president  requested  that  the  question  should  be 
put  in  writing,  that  he  could  take  the  opinion  of  the  court  up- 
on it.  Mr.  Douglass  reduced  the  question  to  writing,  as  fol- 
lows— “ State  whether  any  evidence  of  defalcation  on  the 
part  of  the  defendant  in  the  suit,  was  given  to  the  referee,  at 
the  trial  of  the  cause?” 

Mr.  Douglass  observed,  This  is  not  like  the  evidence  which 
w as  rejected  the  other  day.  The  question- is  what  document, 
what  bond,  what  note,  what  paper,  to  reduce  the  claim  admit- 
ted to  be  due,  was  offered  to  the  referee?  To  this  fact  the  wit- 
ness is  as  competent  to  testify  as  any  other  person  could  be. 
The  answer  of  the  respondent  admits  that  calculations  were 
made;  we  w ish  to  ascertain  if  there  was  any  data  from  which 
to  make  them.  This  is  matter  of  inducement.  The  conclu- 
sion of  the  article  charges  the  respondent  with  “ wilfully  and 
corruptly  denying  a citizen  the  right  of  having  justice  admi- 
nistered to  him,  without  sale,  denial  or  delay,”  and  we  ought 
to  have  all  the  facts  in  evidence  to  support  this  conclusion 
drawn  from  them. 

President  Mahon.  The  difficulty  on  my  mind  is,  that  if  it 
were  a matter  of  charge,  the  evidence,  if  necessary,  should  be 
the  evidence  which  was  produced  before  him. 

Mr.  Brow  n.  The  questions  to  the  witnesses  on  the  part  of 
the  prosecution  in  this  case,  chameleon  like,  change  and  vary 
with  every  breath.  But  the  question  as  now  exhibited,  is  no 
better  than  that  originally  put  by  the  counsel.  In  all  trials, 
the  evidence  must  have  relation  to  the  matter  in  issue.  In  this 
case,  it  must  have  relation  to  the  charge  upon  which  you  are 
trying  the  respondent,  otherwise  all  your  labours  are  but  spe- 
cious trifling.  What  is  the  charge?  (Reads  the  article  of  im- 
peachment.) It  is  to  the  facts  alleged,  not  to  the  conclusions 
affixed  to  them,  that  the  evidence  is  to  be  directed.  The  re- 
fusal to  produce  his  calculation,  is  the  gist  of  the  complaint 
against  the  respondent,  contained  in  this  first  article.  The 
evidence  offered,  even  if  not  of  a secondary  character,  w ould 
have  no  relation  to  the  facts  charged. 
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Mr.  Dunlop.  This  is  a subject  of  importance,  and  as  the 
same  question  may  again  occur,  it  is  but  right  that  the  mem- 
bers of  the  court  should  give  their  opinions  upon  it  and  decide 
it  deliberately.  I will  endeavour  with  as  much  brevity  as.  I 
can,  to  communicate  my  views  of  this  subject,  and  in  so  doing 
will  pack  my  arguments  as  tight  as  a Bologna  sausage.  The 
proposition  is  an  extraordinary  one.  The  charge  against  the 
judge  is  for  sitting  on  the  hearing  of  the  exceptions,  and  not 
furnishing  a statement  or  calculation  upon  which  he  founded 
his  report.  The  inducement  is  not  denied.  What  occurred 
before  the  referee,  is  not  matter  of  charge.  If  we  depart  from 
the  charge  we  shall  be  led  into  endless  confusion  and  difficul- 
ties. Where  will  it  end  if  we  go  into  the  examination  of  this 
matter?  We  shall  probably  get  through  this  impeachment  by 
the  latter  end  of  spring  or  the  beginning  of  next  summer. 

But  if  it  were  a proper  subject  of  inquiry,  we  should  have 
the  best  evidence  the  nature  of  the  case  will  admit  of — we 
should  have  the  evidence  itself,  which  w7as  produced  before  the 
referee. 

If  w e do  not  restrict  the  evidence  to  the  matter  in  issue,  and 
observe  the  rules  of  law  regulating  the  admission  of  testimony, 
we  will  have  no  finis  at  the  last  page  of  the  trial. 

Mr.  Ogle.  When  the  lawyers  differ  the  honest  yeomanry 
of  the  country  are  to  decide  between  them.  According  to  my 
view,  wre  are  not  to  try  the  respondent  for  his  conduct  as  an  ar- 
bitrator, but  for  his  conduct  as  a judge.  I have  waited  like 
Elihu,  when  the  three  friends  of  Job  ceased  to  answer  him, 
when  he  justified  himself  rather  than  his  Maker.  “Elihu 
waited  until  Job  had  spoken,  because  they  were  elder  than 
he.”  So  too  have  I waited.  How  far  I have  been  illuminated 
I can  scarcely  say.  Let  me  say  one  word,  Mr.  president.  I 
never  read  law,  but  yet  I think  I know  what  is  right  betw  een 
man  and  man.  If  w e permit  the  evidence  which  the  question 
of  the  counsel  would  bring  out,  it  will  be  establishing  a dan- 
gerous precedent.  Now  1 am  not  for  establishing  any  pre- 
cedent that  may  do  injury  to  our  children.  I would  regard 
the  evil  which  it  w ould  occasion  them,  as  much  as  that  which 
it  may  occasion  us.  I found  my  opinion  upon  the  principles 
of  immutable  justice  and  they  tell  me,  that  this  question  ought 
not  to  be  put  to  the  w itness. 

On  the  question — Shall  the  question  proposed,  be  put  to  the 
witness? 

It  was  determined  in  the  negative. 

Mr.  Baird  in  continuation.  Judges  Porter,.  Witman,  and 
Snyder,  sat  w hen  the  cause  was  called  up  for  argument.  Both 
of  the  associates  were  on  the  bench  when  the  exceptions  were 
dismissed.  My  recollection  is  not  very  distinct  as  to  what 


[ 172  1 


the  judge  said.  But  I think  lie  said  the  exceptions  were  nut 
sufficiently  specific — somewhat  similar  to  the  opinion  filed. 
There  was  nothing  stated  by  the  judge,  as  to  the  grounds  upon 
which  he  had  formed  his  aw  ard.  The  argument  was  confined 
to  the  regularity  or  sufficiency  of  the  exceptions. 

Cross  examined — 

It  was  at  my  particular  request  that  the  judge  was  solicited 
fo  serve.  I cannot  recollect  that  the  judge  declined,  hut  it 
may  be  that  he  proposed  associating  with  him  the  associate 
judges.  I denominated  Henry  Zeller  as  the  defendant.  The 
creditors  were  the  real  defendants.  They  admitted  nothing. 
Mr.  Biddle  did  not  argue  the  case  before  the  referee.  He 
spoke  to  some  preliminary  matter.  It  appeared  to  me  that 
the  attention  of  the  judge  was  laborious;  that  he  investigated 
it  fully.  I never  demanded  from  the  judge  previous  to  filing 
the  exceptions  the  grounds  of  his  report. 

If  the  explanations  had  been  given  at  the  argument,  it 
would  have  been  too  late  to  have  filed  new  exceptions.  The 
judge  did  not  decline  being  examined,  I presume  Mr.  Hayes 
made  bis  motion  to  preclude  his  examination. 

The  impression  at  the  time  was  that  the  case  could  have 
come  before  a special  court;  but  this  it  appears  was  not  the 
case. 

The  counsel  for  the  managers  proceeded  with  further  tes- 
timony to  support  the  5th  article  of  impeachment. 

Christian  F.  Beitel  sworn.- — When  the  case  of  Wannc- 
mac her  vs.  Scchlcr  was  tried  in  the  common  pleas  of  Lehigh 
County,  it  was  at  April  or  May  term,  1821.  When  the  jury 
came  in  with  their  verdict,  I asked  them  how  they  had  agreed? 
they  said  ‘*for  the  defendant.”  Judge  Porter  refused  to  re- 
cede the  verdict.  I cannot  recollect  his  words.  He  said  the 
verdict  ought  to  he  for  the  plaintiff.  Mr.  King,  who  was  em- 
ployed for  the  defendant,  said  that  the  court  ought  to  receive 
the  verdict.  The  judge  stopped  Mr.  King,  and  told  him  lie 
wanted  to  make  the  jury  perjure  themselves.  The  jury,  for 
a considerable  time,  hesitated  before  they  went  back  to  their 
chamber.  The  jury,  in  a short  time,  returned  again,  and 
brought  in  the  same  verdict.  I then  addressed  Judge  Porter, 
and  asked  him  what  I should  do?  and  be  said  I should  record 
the  verdict.  I then  walked  up  to  the  Jury  and  read  the  ver- 
dict as  it  was  recorded  by  the  court.  When  I came  hack, 
and  before  I could  take  my  seat,  the  Judge  addressed  me  and 
said,  now  you  write  down  “ verdict  set  aside  by  the  court, 
and  a newr  trial  awarded.”  He  observed  that  the  court  will 
not  permit  a jury  to  kick  the  law  out  of  the  court  house.  No 
motion  was  made  for  a newr  trial.  The  Attorney  for  plain- 
jiff  had  no  time.  All  was  done  in  half  a minute.  The  judge 
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appeared  to  be  in  a passion;  was  very  warm  when  he  spoke  to 
Mr  King.  He  appeared  to  be  warm  when  he  ordered  a new 
trial — not  so  cool  as  he  generally  is. 

It  was  in  May  1821 — in  April  or  May  term.  The  jury  were 
all  in  the  box  when  the  verdict  was  set  aside.  The  case  was 
tried  again  and  the  second  trial  was  also  for  the  defendant.  I 
live  in  the  Borough  of  Northampton,  Lehigh  County:  I was 
then  Frothonotary,  but  I am  not  now.  I did  not  remember 
any  of  this  when  I was  before  the  committee  of  enquiry  last 
winter.  I have  since  talked  this  over  with  Mr.  King,  and  I 
now  recollect  better  than  when  I was  before  the  committee. 
I recollect  nowr  from  having  read  the  printed  charges,  Mr. 
King  was  warm,  Mr.  Smith  was  present.  The  judge  said 
he  would  not  allow  the  jury  to  kick  the  lawT  out  of  the  court 
house. 

A motion  was  made  by  Mr.  Ogle  and  Mr.  Hawkins,  that 
the  court  now  adjourn,  which  was  not  agreed  to. 

The  counsel  for  the  managers  then  proceeded  with  further 
testimony  to  support  the  7th  article  of  impeachment. 

Daniel  Helfricli  sworn,  (Speaks  German.  Gen.  Ogle 
sworn  as  interpreter.)  In  the  year  1819,  the  case  of  Grim  and 
Helfricli  vs.  Seip's  administrators  were  brought.  There  were 
two  bonds  each  for  50  pounds.  I think  in  1820  or  1821,  which 
I cannot  say,  the  bonds  were  tried  in  court.  When  Judge 
Porter  gave  the  charge  to  the  first  jury,  one  of  the  lawyers 
asked  him  to  give  his  opinion  in  writing,  whether  it  was  King 
or  J.  Evans,  I cannot  say.  When  the  .second  trial  came  on 
the  same  thing  was  asked.  Judge  Porter  promised  he  would. 

After  that  court,  I took  out  a writ  of  error.  Afterwards 
King  wrote  to  me  that  judge  Porter  would  not  give  his  opin- 
ion. It  w as  before  the  jury  w ent  out  of  the  box,  that  the  law- 
yer asked  the  judge  to  give  his  opinion  in  writing.  It  was 
after  the  charge  had  been  delivered.  There  was  nothing  done 
with  the  writ  of  error.  I gave  it  over  to  my  tw  o lawyers. 

Cross  examined — 

I was  the  plaintiff  in  the  suit.  There  w*as 
only  one  trial  on  each  bond.  Mr.  Smith  was  the  opposite 
counsel.  He  was  present  at  the  trial.  I cannot  say  wdiether 
be  was  present  when  the  request  was  made.  I knowT  a writ 
of  error  w as  taken,  because  I was  in  the  office  at  Allentown 
and  entered  bail.  I have  conversed  w ith  people  about  it,  that 
it  was  w rong  it  was  not  tried  before  the  supreme  court.  I was 
examined  before  the  committee  last  year. 

Mr.  Douglass  stated  that  judge  Cooper  and  Hugh  Ross, 
were  desirous  of  explaining  to  the  court  some  part  of  the  testi- 
mony which  they  had  given,  in  relation  to  the  eleventh  arti- 
cle, which  was  permitted. 
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John  Cooper  again.  In  answer  to  some  question  about 
Ileesc  vs  Sigman  as  to  the  law,  I intended  to  state  that  the 
plaintiff  was  entitled  to  recover,  inasmuch  as  the  defendant 
had  some  assets  in  her  hands. 

The  judge  objected  to  the  plaintiff’s  recovery,  because  the 
plaintiff  had  not  taken  out  letters  of  administration.  It  was 
not  contended  that  the  plaintiff  had  no  assets.  I had  no  idea 
that  the  defendant  was  liable  to  an  unlimited  amount,  but 
only  as  to  the  assets  in  her  hands.  I have  nothing  else  to  ex- 
plain. 

Hugh  Ross  again.  Mr.  Douglass  requests  the  witness  to 
state  the  grounds  on  which  he  contended  the  plaintiff  was  en- 
titled to  recover  in  the  case  of  Reese  vs.  Sigman. 

This  was  objected  to  by  Mr.  Brown,  and  the  question  was 
overruled. 

Witness  proceeded.  I requested  Mr.  Douglass  to  call  upon 
me  to  explain  my  reason  for  going  in  the  night  to  procure  sub- 
scriptions to  the  petitions  against  the  judge.  My  reason 
for  going  at  night  was,  that  I understood  Jarrett  was  to  start 
the  next  day.  I went  over  to  get  additional  subscriptions,  so 
that  I would  send  it  by  him  and  save  postage. 

Mr.  Douglass  stated  that  the  managers  had  no  other  evi- 
dence except  Mr.  Scott.  Mr.  Jarrett  and  Mr.  Levers.- 

George  Levers  sworn  and  examined  to  support  the  fourth 
article  of  impeachment.  I think  in  1819  John  Mills  came  to 
my  store  and  offered  to  sell  me  a bond  against  a gentleman 
named  Wolle,  brother  to  the  gentleman  who  keeps  tavern  in 
Bethlehem.  The  bond  was  for  §200,  given  to  Mr.  Harlingcr, 
but  not  signed  over  by  Harlingcr  to  Mills,  there  was  a little 
dispute;  I think  I offered  him  §180  for  it.  Mr.  Mill  owed  me 
some  money,  and  I told  him  I would  take  the  bond.  I think 
at  the  time  Mr.  Mill  left  the  bond  with  me  I advanced  him 
§40,  or  §50,  or  §60.  I think  I made  a calculation,  and  w hat 
he  owed  me  and  what  I advanced  him  w as  nearly  the  amount 
of  the  bond.  I told  him  he  should  fetch  down  Harlingcr  and 
assign  the  bond  to  me.  Mill’s  things  were  under  execution 
and  he  wanted  the  money.  He  said  he  would  be  down  on  the 
next  Saturday.  He  came  according  to  promise,  I asked  if  he 
had  brought  Harlinger.  He  said  Harlingcr  would  be  there 
in  a few  minutes.  There  were  several  people  in  the  store, 
and  I told  him  to  wait  a little.  I went  to  hunt  up  the  papers, 
and  directed  my  son  to  make  up  the  account.  I had  two  or 
three  notes  against  him,  besides  a book  account.  I think  the 
money  I advanced,  and  the  account  and  notes  I had,  did  not 
amount  to  §180.  I handed  the  papers  to  my  son  and  he  be- 
gan to  make  the  account  and  draw  the  balance.  I had  a 
younger  son  and  told  him  to  take  his  brother’s  place  behind 
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the  counter,  and  my  oldest  sou  made  out  the  account.  I had 
to  go  to  the  other  end  of  the  store  to  weigh  some  sugar  and 
coffee  for  a customer.  When  I w as  done  weighing  the  sugar  and 
coffee,  I walked  into  the  bar  room  which  was  adjoining  the 
store;  Mill’s  started  tow  ards  the  store  door;  I said  John  do 
not  go  away  now,  Jet  us  fix  this  business.  He  said  he  would 
be  back  in  a minute.  I think  somebody  called  for  some  li- 
quor, I got  it  for  them  and  went  into  the  store,  and  my  son 
asked  for  the  bond  and  note  and  the  papers.  I found  they  were 
gone,  I hunted  high  and  low  and  could  not  find  them — they 
were  gone  and  I think  my  son  saddled  a mare  and  rode  after 
him.  After  my  son  returned  I mounted  the  mare  and  follow- 
ed the  thief — took  out  a state  warrant  and  had  him  taken. 
Through  the  assistance  of  the  constable,  and  myself  and  a 
couple  of  other  men  we  took  him.  It  was  Mills  we  took,  he 
had  taken  the  $200  bond.  He  refused  giving  bail  before  the 
justice,  but  after  aw  hile  he  gave  bail.  He  owned  before  the 
justice  that  he  had  taken  the  bond,  and  lie  had  the  right  to  take 
it,  the  bond  was  not  signed  over  to  me.  He  said  he  had  sold 
it  to  Mr.  Miller.  We  differed  in  opinion.  It  went  to  court, 
and  went  before  the  grand  jury,  and  a bill  was  found,  and  it 
was  traversed  and  the  evidence  was  heard.  His  attorney  Mr. 
Wolf  or  my  counsel,  asked  whether  it  could  not  be  settled. 
Mr.  Scott  and  Mr.  Porter,  w^ere  my  counsel.  In  my  affidavit 
to  the  court  and  jury  I said,  “ all  I wanted  was  my  money.” 
By  that,  I think,  Mr.  Wolf  or  my  counsel  spoke;  and  one  of 
them  asked  how  long  I could  wait  for  my  money.  I think  I 
said  sixty  or  ninety  days,  by  good  security  with  a judgment 
bond.  It  was  settled  and  the  bond  w as  given.  Mills  signed 
it,  Messenger  signed  it,  and  George  Obitz.  After  the  business 
w as  settled,  I think  judge  Porter  directed  the  jury  to  find  no 
bill  or  no  verdict. 

The  witness  being  asked  by  the  counsel  for  the  managers, 
what  took  place  between  him  and  Mills  at  the  time  he  went 
after  him  with  the  warrant. 

Mr.  Dunlop  objected  that  the  witness  should  only  state 
now  what  he  stated  before  the  court  on  the  trial.  The  ques- 
tion was  withdrawn. 

Witness  proceeded.  I did  not  tell  the  court  about  the  run- 
fight,  &c.  I might  have  stated  more  to  the  court  than  I 'nave 
now,  may  be  not  so  much.  I think  I stated  the  circumstances 
about  the  bond  not  being  assigned,  because  I think  the  judge 
stated  the  action  was  brought  in  the  wrong  way.  He  stated 
this  to  the  attornies.  It  runs  in  my  mind  that  Mr.  Scott  was 
not  altogether  satisfied  with  me.  This  was  in  court.  I think 
at  the  bar,  and  I said  “all  I wanted  was  my  money."'  Mrs. 
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Levers  did  not  wish  it  prosecuted  on  account  of  his  mother;  / 
think  this  was  in  a whisper  with  me  and  Mr.  Scott. 

There  is  no  doubt  this  language  was  used  by  me  in  court, 
but  whether  loud  enough  to  be  heard  I cannot  say.  I did  not 
state  to  the  court  that  either  I or  my  son  had  seen  him  take 
the  bond.  (In  answer  to  a question  by  Mr.  Douglass,  wit- 
ness says)  Mr.  Porter  must  know  more  about  it  than  I have 
told  you,  for  he  has  it  all  down  in  black  and  white,  there,  right 
before  him  now  (pointing  to  Mr.  Porter).  He  was  my  coun- 
sel. Ask  him  about  it  and  do  not  bother  me  so,  with  ques- 
tions. 

Cross  examined — 

I believe  after  the  theft  was  committed.  I 
told  him  if  he  would  bring-any  person  in  one,  two,  three  or 
four  weeks,  I would  give  him  up  his  bond.  Perhaps  I might 
have  told  hi  in  so,  when  I gave  him  the  money.  There  was 
only  a bond  for  $>200.  There  w;as  a bond  assigned  to  me  by  Mr. 
Rice.  I think  the  paper  I charged  him  with  taking  was  not  a 
note  under  seal,  but  a bond.  It  was  draw  n in  favor  of  Har- 
linger,  given  by  Mr.  Wolle.  I think  it  was  not  drawn  by 
Harlinger  and  Stengor,  in  favor  of  Mills.  1 think  it  never 
was  indorsed.  There  were  two  instruments,  I think  they 
amounted  to  g>200.  I think  they  were  all  taken;  I think  all 
my  papers  were  taken  except  my  books.  Mr.  Porter  I think 
was  state’s  attorney.  It  was  a matter  of  arrangment  between 
the  attornies  with  my  approbation. 

lie-examined — 

It  runs  strongly  in  my  mind,  that  the  court 
recommended  the  thing  to  be  settled.  I think  the  lawyers 
made  a motion  to  the  court  and  they  granted  it;  as  I told  you 
before,  “ all  I w anted  was  my  money,”  and  I got  it  There 
is  no  use  in  teasing  a body  w hen  I have  told  you  all  I know. 

Witness  asked  by  Mr.  Douglass  if  he  has  been  intimidated 
or  threatened  since  hs  has  been  here? 

Answer.  Not  that  I recollect. 

On  motion  of  Mr.  Kitchin  and  Mr.  MTlvain,  ordered,  that 
when  this  court  adjourn,  it  will  adjourn  to  meet  again  at 
half  past  9 o’clock  to-morrow  morning. 

The  court  w7as  therefore  adjourned  until  that  time. 

WEDNESDAY,  December  25,  1825. 

Court  was  opened — present  all  the  members  except  Mr. 
Sutherland. 

The.  managers  and  the  respondent  with  their  respective 
counsel  attended. 
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The  names  of  the  witnesses  were  called  over — seven  did  not 
answer. 

Samuel  Baird  and  Henry  Betz,  two  or  the  witnesses  for 
the  prosecution,  were  discharged  by  consent. 

Mr.  Douglass  stated  that  Mr.  Levers  was  desirous  of  ex- 
plaining part  of  the  testimony  he  gave  yesterday.  Permis- 
sion was  given  him  so  to  do. 

George  Levers  to  explain.  The  bond  of  Welle  and  Harlin- 
gerjfor  $>200  was  not  assigned  over  to  me.  The  bond  to  Rice 
was  another  contract  entirely,  and  had  nothing  to  do  with 
this  business. 

John  M.  Scott,  Esq.  was  then  sworn  and  examined  in  re- 
lation to  the  4th  and  6th  articles.  My  whole  recollections  on 
the  subject  of  the  4th  article  are  so  indistinct  as  not  to  be  en- 
titled to  the  name  of  recollection,  further  than  that  1 was  con- 
cerned, and  I think  I remember  that  the  case  was  not  termi- 
nated by  the  verdict  of  a jury  ; but  why,  or  by  whose  instru- 
mentality it  took  that  course,  I cannot  pretend  to  say.  My 
recollections  are  so  indistinct,  that  I ought  not  as  a witness, 
to  give  them.  I could  not  recall  to  my  mind,  this  morning, 
who  prosecuted,  I had  supposed  it  was  Mr.  Wolf,  but  I un- 
derstand it  was  Mr.  Porter,  but  I could  not  recollect  even 
that.  I cannot  recollect  what  was  the  subject  matter  of  the 
prosecution  against  Mills. 

I was  concerned  in  the  case  of  Hays  vs.  Bellas,  in  the  com- 
mon pleas,  with  Mr.  Janies  M.  Porter,  and  in  the  supreme 
court  afterwards  with  Mr.  Binney.  I recollect  that  there 
were  marginal  notes,  but  I cannot  say  in  the  language  of  the 
charge,  that  those  marginal  notes  were  put  there  after  the  bills 
had  been  signed.  I recollect  that  the  counsel  of  Mr.  Bellas 
had  some  complaints  about  those  bills  of  exceptions,  but  what 
they  were,  or  whether  they  were  well  founded,  I cannot  say. 
They  may  have  been  added  before,  or  after  the  signing,  but  I 
cannot  pretend  to  say  which.  The  complaints  may  have  been 
the  complaints  of  counsels  I have  no  recollection  of  any  bill 
of  exception  being  withdrawn  by  Mr.  Bellas’s  counsel.  I can- 
not say  that  I saw  the  bill  immediately  before  it  was  fiied.  I 
may  have  seen  it,  and  presume  from  the  habits  of  counsel  that 
I did.  I cannot  give  any  decided  recollection  about  the  words 
used  in  the  interlineation  being  used  or  not.  My  impression 
is  that  they  were  not,  but  it  is  mere  impression,  not  recollec- 
tion. 

Record,  Bellas  plaintiff  in  error  vs.  Hays,  in  the  supreme 
court,  offered  and  given  in  evidence. 

Mr.  Douglass  offers  to  ask  witness,  “ if  in  consequence  of 
the  marginal  notes  the  supreme  court  did  not  refuse  to  examine 
into  the  3d  bill  of  exceptions.” 
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Question  objected  to  and  over  ruled  by  the  court. 

The  counsel  for  the  managers  then  proceeded  with  further 
evidence  to  support  the  9th  article  of  impeachment. 

Peter  Ihrie,  jr.  sworn.  (Article  read  to  him  by  Mr.  Doug- 
lass.) I was  in  court  when  that  matter  took  place.  It  was 
represented  to  judge  Porter  that  one  of  the  boys  confined  in 
jail  was  sick.  Judge  Cooper  shortly  after  came  into  court. 
Some  difference  arose  between  the  two  judges  with  regard  to 
the  disposition  of  one  of  these  boys,  the  one  who  was  repre- 
sented to  be  ill:  judge  Porter  was  inclined  to  discharge  him. 
Judge  Cooper  differed  from  him  and  refused  to  concur  with 
judge  Porter  in  the  discharge  of  the  boy.  Judge  Porter  was 
evidently  some  what  agitated,  and  I think  judge  Cooper  also. 
I am  not  certain  as  to  the  precise  expression  that  fell  from 
judge  Porter  during  their  rupture  on  the  bench,  but  to  the  best 
of  my  recollection,  it  w as  in  substance,  “ if  the  boy  dies  in 
jail  I wash  my  hands  of  his  blood,”  or  “his  blood  be  on  your 
head,”  I am  not  certain  which  it  wTas.  Judge  Wagener  came 
in  shortly  afterwards,  and  I think  judge  Cooper  left  the  bench 
previous  to  the  arrival  of  judge  Wagener.  Judge  Porter  was 
not  so  calm  as  he  usually  is.  y impression  as  to  the  expres- 
sion used,  is  not  very  distinct.  The  judge  was  agitated,  the 
boys  were  in  court;  one  was  grown  up,  at  least  18  years  of 
age,  the  other  w as  9 or  10  or  12  years  of  age,  to  judge  from 
their  appearance. 

Cross  examined — 

I w7as  stting  at  the  bar.  I do  not  recollect 
seeing  Mr,  Jarret  there  that  day. 

Jefferson  K.  Heckman  sworn.  I was  in  court  when  the  cir- 
cumstance took  place,  but  I have  no  recollection  of  the  lan- 
guage that  passed  between  the  judges.  Charles  Smith  the  old- 
est one  I would  suppose  was  from  25  to  85  years  of  age;  he 
has  been  before  me  several  times.  I recollect  seeing  Mary 
Smith  the  sister  of  Charles,  going  to  speak  to  judge  Porter  in 
court,  but  whether  it  was  before  or  after  the  dispute  between 
judge  Cooper  and  judge  Porter  I cannot  say.  They  were 
bound  over  before  me  for  the  surety  of  the  peace.  The  younger 
boy  w as  12  or  14  years  of  age.  he  was  the  son  of  Mary  Smith. 
Charles  Smith  was  a married  man  when  bound  over.  I only 
know  the  boy,  Peter,  to  be  Mary’s  son  from  general  reputa- 
tion. 

Hopewell  Hepburn,  Esq.  sworn.  I w^as  in  court  when  the 
two  Smiths  were  before  the  court.  Some  body  came  into  court 
and  made  a representation  to  judge  Porter  relative  to  one  of 
them  being  sick  in  jail.  It  was  necessary  to  have  another 
judge  to  make  a court  of  quarter  sessions.  Judge  Cooper  was 
sent  for;  when  he  came,  judge  Porter  proposed  to  discharge 
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the  two  Smiths  from  jail,  stating  that  one  of  them  was  sick 
The  boys  were  sent  for  and  brought  into  court.  Judge  Cooper 
objected  to  the  discharge  and  said  he  either  had  seen  or  would 
see  the  boy,  and  did  not  think  there  was  much  the  matter  with 
him.  He  stated  further  that  he  understood  the  boys  were  of 
bad  character  and  had  committed  a number  of  depredations  in 
the  neighbourhood,  and  their  punishment  was  light  and  they 
should  stay  there.  I am  not  certain,  but  I think  he  said  he 
was  willing  to  discharge  the  sick  boy.  After  some  further 
conversation,  in  which  both  the  judges  appeared  to  get  angry, 
judge  Porter  said  “ if  the  boy  dies  in  jail,  his  blood  shall  (or 
will)  be  on  your  head,  I wash  my  hands  of  it,”  I am  not  po- 
sitive as  to  the  words,  but  my  impression  is,  those  were  the 
words  used.  He  directed  judge  Wagener  to  be  sent  for. 

Question  by  Mr.  Douglass.  Which  of  the  judges  became 
irritated  first? 

Answer.  I cannot  say  which,  they  both  appeared  to  be  an- 
gry, and  I judge  more  from  their  countenances  than  from  any 
thing  I heard.  I think  I did  not  hear  any  expression,  disres- 
pectful from  either,  except  the  expression  used.  They  appeared 
to  he  expostulating  with  each  other.  They  appeared  to  get 
angry  as  they  proceeded  in  conversation.  One  of  the  persons 
called  boys,  was  a man. 

Cross  examined — 

I have  no  recollection  of  seeing  Mr.  Jarret 
in  court  at  this  time. 

Mr  Scott  and  Mr.  Hepburn  were  discharged  by  consent. 

Mr.  Douglass  offered  in  evidence  the  deposition  of  George 
Wolf,  taken  by  virtue  of  a commission  issued  by  the  commit- 
tee of  inquiry  appointed  by  the  late  house  of  Representatives; 
which  was  objected  to  by  Mr.  Brown,  and  the  deposition  over 
ruled  by  the  court. 

Mr.  Douglass  then  stated  that  the  evidence  on  the  part  of 
the  prosecution  was  here  closed. 

Mr.  Brown  then  opened  on  behalf  of  the  respondent,  of 
which  the  following  is  a sketch: 

•Hr.  President  and  Gentlemen  of  this  Honorable  Court. 

The  evidence  on  the  part  of  the  prosecution  being  closed, 
it  becomes  my  duty,  representing  as  I do  the  honourable  res- 
pondent, to  submit  to  you  the  grounds  upon  which  he  will 
rely  for  his  defence,  if  a defence  can  be  required  in  a case  like 
the  present,  where  the  attack  is  in  itself  suicidal.  In  doing 
this  I should  act  in  entire  accordance  with  precedent  and  ex- 
ample, were  I to  indulge  in  argumentative  remarks,  in  con- 
nection with  a detail  of  facts  which  the  testimony  will  amply 
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supply.  But  it  is  my  intention  as  far  as  may  be  compatible 
wiia  the  discharge  of  my  duty,  rigidly  to  consult  the  time  and 
convenience  of  this  distinguished  court,  asking  only  in  requi- 
tal a patient  and  attentive  hearing.  It  is  a subject  of  un- 
feigned regret  that  the  honourable  managers  should  have  been 
unable  with  all  the  indulgence  which  has  been  extended  to 
them,  inEthe  prosecution  of  this  complaint,  to  submit  the  evi- 
dence in  the  order  of  the  charges,  and  thus  to  impart  to  them 
by  method  and  arrangment,  a perspecuity  which  under  exist- 
ing circumstances,  is  solicited  and  sought  for  in  vain.  Philo- 
sophy  however  teaches  us  not  to  increase  our  griefs  by  the 
expression  of  unavailing  regret;  but  rather  to  relieve  by  bold- 
ly confronting  them.  The  respondent,  who  from  the  earliest 
age  has  enjoyed  the  confidence  of  the  government,  and  whose 
fair  fame  the  breath  of  calumny  has  not  dared  to  taint,  stands 
now  arraigned  before  you  upon  charges  of  a highly  criminal 
character;  not  by  the  house  of  Representatives;  not  by  the 
people  of  Pennsylvania;  but  as  I will  show  you,  by  individu- 
als, to  name  even  some  of  whom  would  be  to  fail  in  the  re- 
spect which  I owe  to  this  honourable  court  and  to  myself.  As 
however,  he  has  served  the  state  with  fidelity  in  every  situa- 
tion, to  which  he  has  been  called,  and  particularly  in  the  dis- 
charge of  his  judicial  functions,  he  is,  as  faithfully  prepared 
to  render  an  account  of  his  stewardship,  and  not  only  to  vin- 
dicate himself  from  all  unmerited  assertions,  but  to  vindicate 
the  source  whence  his  authority  is  derived.  Allow  me,  Mr. 
President,  with  a view  to  this  object,  to  call  your  attention 
generally  to  the  charges  preferred,  in  order  that  we  m ay  be 
the  more  fully  comprehended  in  the  introduction  of  the  de- 
fence. The  evil  must  be  known  ere  the  remedy  can  be  ap- 
plied, the  character  of  the  poison  must  be  ascertained,  before 
we  can  hope  for  an  antidote. 

The  charges  in  their  nature  somewhat  resemble  indictments, 
or  counts  in  indictments,  certain  facts  are  set  forth  from 
which  certain  deductions  or  inferences  are  drawn. 

The  first  of  these  charges  against  the  respondent,  is  for 
corruptly  denying  a citizen  the  right  to  have  justice  adminis- 
tered, without  sale,  denial,  or  delay. 

The  2d,  for  violating  the  personal  liberty  of  the  citizen,  de- 
grading the  character  of  the  court,  and  bringing  the  autho- 
rity of  the  laws  into  contempt. 

The  3d,  for  attempting  to  suppress  and  compound  a felony, 
to  screen  the  guilty  from  justice  and  endeavouring  to  induce 
a judicial  officer  to  commit  a misdemeanor  in  office. 

The  4th,  for  allowing  a prisoner  charged  with  larceny,  to 
purchase  his  acquittal. 
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The  5 tli,  for  evincing  disgraceful  passions  and  partialities, 
denying  justice  and  bringing  the  administration  of  it  into 
contempt. 

The  6th,  for  wilfully  and  illegally  obstructing  the  rights  of 
the  parties. 

The  7th,  for  refusing  and  neglecting  to  file  his  opinions  in 
writing. 

The  8th,  for  unlawfully  altering  the  valuation  of  property,  on 
which  the  assessment  of  road  tax  was  made. 

The  9th,  ]0th,  and  llth,  are  but  specifications  of  the  12th 
article,  which  charges  the  respondent  with  contemptuous  con- 
duct towards  his  associate. 

These  imputed  offences  must  depend  upon  the  specifications 
contained  in  the  charges.  We  say  they  are  wholly  unsup- 
ported by  the  facts  set  forth  in  the  articles,  by  the  facts  prov- 
ed, or  by  the  implication  of  law,  arising  from  either  or  both. 
And  it  is  necessary  to  sustain  this  prosecution,  that  the  con- 
clusions as  well  as  the  premises  should  be  established  by 
proof.  The  prosecution  however  have  asked  you,  that  if  the 
facts  should  be  proved  you  should  pass  upon  them,  although 
they  may  not  support  the  conclusion  drawn  from  them  in  these 
accusations.  But  let  us  not  anticipate  the  defence. 

These  are  the  charges  in  the  general;  in  their  details  some 
of  them  are  too  odious,  some  of'  them  too  ridiculous,  and  all 
of  them  too  worthless  to  be  entitled  to  a serious  reply.  But 
before  this  highly  honourable  court,  composed  of  men  of  cha- 
racter, and  who  therefore  may  fairly  be  presumed  to  know 
the  value  of  character,  that  jewel  of  the  soul,  which  when  once 
lost  never  can  be  regained  in  its  original  lustre,  before  such 
men,  I say,  the  respondent  is  willing  to  lay  open  the  whole 
volume  of  his  life,  and  to  expose  all  its  blots  and  its  erasures. 
Perfection  in  man  is  not  to  be  expected,  as  it  never  has  been 
and  never  can  be  attained  ; but  so  far  as  regards  purity  of 
motive,  and  an  honest  exercise  of  those  intellectual  faculties, 
which  the  God  of  nature  gave  him  and  which  should  there- 
fore be  a subject  of  gratitude  rather  than  boast,  so  far  through 
me,  lie  challenges  the  strictest  and  severest  ordeal.  Prior  to 
entering  upon  our  answer  to  those  charges,  to  which  I have 
thus  generally  adverted,  I must  be  permitted  to  observe  that 
there  is  one  difficulty  which  we  would  most  sincerely  depre- 
cate on  this  occasion,  arising  from  the  indefinite  character  of 
some  of  the  charges,  and  the  remoteness  of  time  to  which  they 
relate.  But  however  embarrassing  those  circumstances  might 
prove  against  the  wicked  or  the  weak,  they  have  no  terrors 
for  us.  ^Ve  are  so  strongly  armed  in  honesty,  that  we  defy 
the  confederated  powers  of  darkness,  at  least  before  this  judi- 
cious and  enlightened  tribunal,  to  cast  upon  the  respondent  a 
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shadow  of  suspicion  of  moral  or  official  impropriety.  That 
he  may  have  failings  we  shall  not  deny:  it  is  the  lot  of  man. 
That  he  may  have  frequently  erred,  it  is  not  necessary  to 
dispute;  it  is  the  privilege  of  nature,  and  by  nature  it  shall  be 
excused  if  it  cannot  be  justified.  In  addition  to  the  difficulty, 
thus  merely  intimated,  there  is  another:  I refer  to  the  manner 
in  which  the  testimony  tor  the  prosecution  has  been  intro- 
duced, and  the  frequent  interlocutory  appeals  on  the  part  of 
the  honorable  managers.  Turn  to  your  notes,  Mr.  President, 
and  you  will  perceive,  that  in  the  introduction  of  this  testimo- 
no,  I say  not  from  what  cause,  no  order  has  been  consulted, 
except  the  order  of  inverse  proportion,  no  consistency  regard- 
ed, no  legal  propriety  respected,  but  all  matters  have  been 
heterogeneously  jumbled  together  in  an  inextricable  and  in- 
terminable chaos,  from  which  nothing  but  divine  inspiration, 
which  I may  be  permitted  to  say,  has  not  been  sufficiently 
consulted  by  our  adversaries  in  the  institution  of  these  pro- 
ceedings, can  possibly  redeem  them.  Light  may,  it  is  true, 
issue  from  darkness,  order  may  spring  from  confusion,  but 
the  light  that  shall  shine  on  the  darkness  of  guilt,  would  serve 
only  to  expose  its  horrors  and  deformities;  and  the  order  that 
springs  from  confusion,  is  calculated  to  unfold  that  which 
was  intended  to  be  concealed.  There  is  still  another  circum- 
stance of  embarrassment  in  this  matter,  although  I admit  it 
is  scarcely  a subject  of  complaint,  inasmuch  as  it  naturally 
arises  from  tfie  situation  of  the  respondent.  I mean  the  fact 
of  those  persons  who  are  arrayed  against  him,  having  in  the 
matters  to  which  their  testimony  mainly  reefers,  been  the 
losing  parties,  or  at  least  having  their  professional  feelings 
wounded,  by  unsuccessful  professional  efforts.  This,  I say, 
is  natural,  but  it  is  not  the  less  to  be  regretted  in  its  opera- 
tion on  this  cause;  like  the  wife  of  the  great  Julius,  the  mo- 
tives ot  testimony  should  not  only  be  spotless,  as  for  the  most 
part,  I heartily  believe  upon  this  occasion  they  are,  but  they 
should  be  exempt  from  the  taint  of  suspicion.  Man  in  his  best 
estate  is  fallible,  reason  is  weak,  and  passion  powerful,  and 
it  requires  no  ghost  come  from  the  grave  to  tell  us,  which  is  to 
be  the  subsidiary  of  the  other.  We  all  know  that  it  is  no 
easy  matter  for  counsel  themselves,  even  in  their  best  efforts, 
to  satisfy  the  desires  of  their  clients,  where  those  efforts  prove 
Unsuccessful — and  it  is  certainly  still  less  to  be  supposed  that 
a judge  however  impartial,  or  a jury  however  just,  whose 
duty  it  is  to  determine  between  conflicting  parties,  can  afford 
satisfaction  to  both.  Judges  therefore  have  only  to  satisfy 
the  dictates  of  their  own  hearts,  and  whatever  may  be  their 
penalties  and  sufferings,  the  consciousness  of  unerring  moral 
rectitude  shall  bear  them  through  them  all. 
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Having  adverted  to  the  difficulty  encountered  from  the 
cause  and  character  of  the  pi osecution’s  testimony,  I will 
now  call  your  attention  to  the  remarks  of  the  counsel  in  his 
opening.  And  then  conclude  by  submitting  to  you  a general 
outline  of  our  defence,  reserving  it  for  the  testimony,  as  con- 
nected with  our  answers  to  the  charges,  to  supply  the  lights  & 
shades,  and  more  particular  features  of  the  cause. 

It  is  said,  and  although  not  exactly  compatible  with  the 
character  of  an  opening,  I deem  it  my  duty  to  refer  to  it,  as, 
if  proper  to  be  asserted,  it  is  worthy  of  notice  in  reply,  that 
sufficient  time  has  not  been  afforded  to  the  honorable  managers 
and  their  counsel  for  that  elaborate  preparation  which  accor- 
ding to  his  views  the  case  appears  to  require.  No  ! Why  not? 
Have  we  not  had  adjournment  upon  adjournment  for  the  ac- 
commodation of  the  gentlemen?  Were  not  these  charges  pre- 
ferred twelve  months  ago,  against  the  honorable  respondent? 
And  were  not  the  seeds  of  this  iniquitous  harvest,  sow  n,  as  ap- 
pears by  the  proof,  nearly  nine  years  since  by  some  of  the 
prosecutors?  And  still  is  it  not  ripe!  But  I agree  with  the  gen- 
tleman; notwithstanding  all  this,  the  time  allotted  them*  has 
been  insufficient.  But  it  is  not  the  fault  of  the  Senate — it  is 
the  fault  of  the  cause. 

Will  they  ask  time  to  reanimate  the  dead — to  impart  the 
rose  of  health  to  the  wan  cheek  of  consumption? — to  cause  the 
tottering  and  feeble  limbs  of  age  to  knit  with  strength  & feel 
a second  youth?  In  short  to  do  any  thing  most  hopeless  and 
impossible?  Why  then  they  may  crave  time  to  give  shape  and 
strength,  and  form,  and  feature,  to  this  ricketty  and  misbegot- 
ten offspring  of  malice  and  persecution. 

It  is  said  too  by  the  counsel,  I quote  his  very  language, 
that  “this  trial  has  been  urged  with  very  considerable  strict- 
ness.” Who  talks  of  urgency  and  strictness?  Does  the  res- 
pondent? Dragged  from  his  peaceful  fireside — from  the  bosom 
of  an  affectionate  and  endearing  family — in  a word,  from  his 
domestic  Gods,  not  loaded  with  chains,  it  is  true,  like  a com- 
mon malefactor,  but  with  worse,  an  imputation  of  crime — > 
Does  he  complain  of  strictness— -of  urgency — of  severity?  No! 
It  is  his  accusers.  Those  who  have  thus  brought  him  hither. 

Thus  much  I owed  to  the  vindication  of  his  honourable 
court — to  the  dignity  and  justice  of  the  commonwealth. 

The  counsel  has  also  thought  proper  to  speak  of  his  candour 
and  impartiality.  Alas  ! with  him  it  was  but  a barren  and  a 
fruitless  theme.  For  my  part  I profess  no  impartiality  upon 
such  an  occasion.  I cannot  sir, — I cannot  be  impartial  when 
I behold  an  aged  servant  of  the  commomvealth  buffeting  the 
billows  of  adversity,  and  confronting  the  storm,  not  for  his 
Ufe,  his  country  shall  have  that,  hut  for  the  preservation  of 
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the  pearl  of  great  price,  his  jewelled  reputation,  without 
which  life  is  a burthen,  and  the  world  a waste.  I say  in  con 
templating  such  a scene  I cannot  be  impartial.  Nay  more, 
I never  shall  envy  the  feelings  of  that  man,  who  can  patiently 
behold  a struggle  so  glorious  as  this — and  in  the  conscious- 
ness of  his  own  self  security — cant  coldly  of  the  sublime 
virtue  of  inflexible  impartiality. 

But,  sir,  to  return  to  the  facts  of  the  case. 

In  explanation  of  the  defence,  the  lucidriess,  ability  and  ac- 
curacy, with  which  the  facts  connected  with  this  case,  are  de- 
tailed in  the  answers  to  the  charges,  read  to  you  on  behalf  of 
the  respondent,  and  now  lying  before  you,  have  left  me  but 
little  to  say. 

The  first  article  charged,  relates  to  the  circumstances  atten- 
ding the  case  of  Seitzingcr  vs  Zeller,  in  the  common  pleas  of 
Berks  County.  We  shall  explain  and  qualify  certain  parts 
of  this  article.  We  will  shew  that  judge^Porter  was  obliged 
to  preside,  in  consequence  of  the  affinity  of  one  of  his  associates 
to  one  of  the  parties  interested.  That  Judge  Witsnan  was  a 
relative  to  Daniel  H.  Otto,  one  of  the  creditors  of  Zeller.  We 
shall  shew  you  that  Marks  J.  Biddle.  Esq.  is  in  error,  as  to 
more  than  one  circumstance,  in  that  case.  That  he  never 
discussed  the  case  before  the  referee,  as  he  has  stated  he  did. 
That  he  did  not  ask  the  Judge  to  retire  or  say  any  thing  from 
which  it  could  be  inferred  he  did  not  wish  him  to  sit.  That 
at  least,  if  he  did  make  the  observation,  to  which  he  has  testi- 
fied, Judge  Porter  did  not  hear  it.  That  it  was  not  heard 
by  either  Judge  Witman  or  Judge  Snyder,  who  were  on  the 
bench,  by  Mr.  Smith  or  Mr.  Hayes,  who  were  concerned  in 
the  cause,  and  were  at  the  council  table  at  the  time,  or  by 
Gen.  Addams,  the  Prothonotary,  who  sat  at  his  desk  between 
Mr.  Biddle  and  Judge  Porter.  But  even  if  the  observation 
had  been  heard  by  Judge  Porter  I by  no  means  admit  that  he 
was  bound  to  retire  on  Mr.  Biddle’s  request. 

In  regard  to  the  second  article,  relative  to  the  lecture  given 
to  the  gambling  housekeepers,  Beidleman,  Young  and  Habcr- 
acker,  at  Allentown,  we  shall  adduce  but  little  evidence,  be- 
cause the  facts  alleged  with  one  to  tw  o exceptions  are  admitted. 
We  will  prove  very  conclusively  that  the  words  “ villains”  or 
“ scoundrels”  were  nol  applied  to  them  by  judge  Porter. 
That  if  those  terms  still  ring  in  the  ears  of  those  persons,  it 
was  their  consciences  and  not  judge  Porter  that  applied  the 
epithet  to  them. 

As  to  the  3d  article  it  will  appear  that  the  facts  set  forth 
in  our  answer  are  true.  That  so  far  from  the  Judge  becom- 
ing a volunteer  in  the  transaction,  he  was  informed  by  both 
parties  that  it  was  a mere  trifling  matter  of  quarrel  between 
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neighbours,  as  it  really  was.  But  as  soon  as  he  discovered 
the  nature  of  the  prosecution,  which  was  disclosed  to  him  by 
Justice  Wevgandt,  he  said  nothing  more  in  relation  to  it,  and 
on  the  trial  of  the  accused  before  him  a few  days  after,  she 
was  convicted  and  sentenced  for  the  larceny. 

The  4th  article  refers  to  the  trial  of  the  case  of  the  common- 
wealth vs.  John  Mill.  It  will  appear  that  there  was  no 
around  for  the  prosecution.  That  after  hearing  all  the  evi- 
dence it  was  discovered  by  the  counsel  and  the  court  that  no 
larceny  had  been  committed.  The  counsel  thereupon  arran- 
ged the  matter,  by  securing  the  prosecutor’s  demand,  which 
had  been  the  original  cause  of  the  institution  of  the  prosecu- 

The  5th  article  alleges  improper  conduct  in  the  respondent 
in  the  case  of  Wannemacher  vs.  Sechler.  In  that  case  Judge 
Porter  charged  the  jury,  that  as  the  defendant  had  pleaded 
guilty  and  submitted,  'in  the  indictment  found  against  him 
for  the  same  assault  and  battery,  the  plaintiff  was  entitled  to  a 
verdict  for  something,  hut  what  the  amount  should  be,  was 
left,  as  it  should  have  been,  exclusively  to  the  jury  to  deter- 
mine. The  jury  disregarding  the  charge  thus  given,  which 
was  the  settled  law  of  the  land,  most  improperly  lound  a ver- 
dict for  the  defendant  and  the  court,  as  they  had  a right  to  do, 
^ranted  a new  trial.  Courts  have  their  rights  and  the  sate- 
ty  of  our  institutions  depend  on  their  preservation.  It  would 
seem,  however,  from  the  doctrine  now  advanced  that  juries 
have  a right  to  trample  on  the  rights  of  the  court  with  pertect 
impunity.  But  if  their  actions,  no  matter  how  improper,  are 
attempted  to  be  controlled  by  the  court,  the  judge  is  to  be 
forthwith  charged  before  the  legislature  and  subjected  to  an 
impeachment  for  high  crimes  and  misdemeanors  ! ! 

We  will  shew  that  a motion  w as  made,  by  the  plaintiff’s  coun- 
sel for  a new  trial.  And  had  no  such  motion  been  made,  the 
court  possessed  the  right  to  grant  the  new  trial,  instance i , & 
the  judge  would  have  deserved  credit  for  so  doing.  The  jury 
liave  no  right  in  civil  cases  to  take  upon  themselves  the  decis- 
ion of  the  law. 

The  judge  did  not  make  use  of  the  expressions  charged 
against  him,  nor  was  there  any  violence  or  impropriety  in  his 
manner.  There  is  certainly  an  error  of  impression  in  regard 
to  this  matter.  The  respectable  gentleman  who  was  counsel 
in  the  cause  for  the  defendant,  was  much  excited  at  the  time, 
as  he  himself  states,  and  is  therefore  unable  to  detail  the  cir- 
cumstances with  that  correctness  which  would  * under  other 
circumstances,  have  been  expected  from  him. 

In  relation  to  the  6th  article,  which  impugns  the  respond- 
ent’s conduct  in  regard  to  the  case  of  Hays  vs.  Bellas,  we  will 
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shew,  that  the  words  c ontained  in  the  charge  were  actually 

diddnnt\  ,e  ChfT  drlivered  t0  tbe  -W-  and  that  the  judge 
did  not  know  of  the  charge  having  been  filed,  when  he  made 

the  interlineation.  In  reference  to  the  marginal  note  on  the 
bill  of  exceptions  we  will  prove,  that  it  was  written  on  the 
f.  excePtlons  before  it  was  signed  and  sealed  by  the  judge 
1 hat  it  was  according  to  the  fact  as  it  occurred.  That  there 

stated"  ^ement  between  the  counsel  made,  as  is  there 
*liat  'I  was  so  understood  by  the  court,  and  that 
therefore  the  judge  was  right  in  making  the  correction  before 
he  put  his  seal  to  the  bill  of  exceptions  and  would  have  been 
criminal  had  he  not  done  so. 

The  7th  article  charges  the  respondent  with  a refusal  to  re- 
duce his  opinions  to  writing  when  required  so  to  do. 

, tlie  brunch  of  his  accusation,  the  case  of  Helfrich 

and  Grim  vs.  Seip’s  sdministrators,  if  such  a request  was 
made  by  the  plaintiff’s  counsel,  it  was  not  heard  by^he  court. 
It  was  no  heard  by  Mr.  Smith,  the  attorney  general,  who  was 
concerned  for  the  defendants,  who  will  detail  certain  other 
matteis  which  occurred  subsequently  in  the  case,  which  will 

been  maT  qUeSt,0n’ that  s,lch  a"  application  could  not  have 

^ITr(it°^:aSe  °f  Schwenk  vs-  Ebert,  it  will  appear 
that  a mere  intimation  was  given  that  the  plaintiff’s  counsel 

was  desirous  of  having  the  case  reviewed,  if  it  should  be  deem- 
ed necessary.  That  this  intimation  was  not  followed  up  bv 

eveynvtSetqUe^  al>pl lcatio»  to  the  judge,  and  that  in  truth 
In  1"  uheC‘T  ,necessa.ry  to  its  being  fully  understood, 
m the  court  above,  had  a revision  been  had,  appeared  on  the 
record  of  the  cause.  11 

As  to  the  8th  article,  if  it  should  be  pressed,  we  will  prove 
the  facts  averred  in  the  answer  thereto,  now  on  your  desks 

And  upon  that  proof  being  made  we  can  have  no  fear  as  to 
your  decision  upon  it. 

The  9th,  10th,  and  llth  articles  have  relation  to  the  con- 
duct of  j udges i I orter  and  Cooper  towards  each  other.  In  re  - 
gard  to  the  9th.  we  will  shew  that  the  boy  Smith  was  really 
sick,  that  humanity  called  for  his  discharge;  that  the  court 
could  not  sever  the  sentence  of  the  two  defendants;  that  judge 

was  rude  f aPPlication  was  as  unnatura/ aslt 

m as  rude.  That  if  judge  Porter  was  betrayed  into  any  warmth 

of  expression  it  was  but  human  nature  expressing  its  natural 

nisaK  anl tberefor®  ls  raJher  a matter  of  praise  than  of  ac- 
cusation. And  permit  me  here  to  observe,  that  this,  as  well 

as  some  of  the  other  articles  of  accusation,  instead  of  being 
matter  of  impeachment,  are  proud  plumes  in  the  respondent’s 
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As  to  the  other  two  articles,  the  10th  and  11th,  we  shall  ex- 
hibit to  you  the  testimony  of  some  disinterested  witnesses,  who 
will  detail  the  circumstances  as  they  occurred,  accurately, 
and  if  they  will  not  entirely  justify,  they  will  at  least  fully  ex- 
cuse the  respondent’s  conduct,  and  shew  you,  that  in  pointing 
out  the  mote  in  our  eye,  judge  Cooper  forgot  the  beam  in  his 
own.  That  a disposition  to  dictate  and  to  arrogate,  has  uni- 
formly characterized  that  gentleman’s  conduct  on  the  bench, 
which  if  not  submitted  to,  would  uniformly  find  vent,  if  not  in 
paroxysms  of  anger,  in  at  least  rudeness  and  ungentlemanly 
conduct,  calculated  to  irritate  and  offend  his  fellow  judges. 

In  addition  to  all  this  we  will  shew,  in  answer  to  the  charge 
of  corruption,  which  will  be  found  laid  in  several  of  the  arti- 
cles, that  the  respondent  has  uniformly  maintained  an  unsul- 
lied reputation  for  honesty  of  motive  and  integrity  of  cha- 
racter. 

And  having  satisfied  you  of  these  facts  in  way  of  qualifica- 
tion or  explanation  of  the  charges  preferred  against  us;  after 
having  briefly  submitted  to  you  our  views  of  the  case,  we  shall 
rely  upon  this  distinguished  court,  for  a prompt  and  honorable 
acquital. 

Testimony  on  behalf  of  the  Respondent , 

As  to  the  1st  article. 

Alexander  L.  Hayes,  sworn.  I was  concerned  in  the 
case  of  Seitzinger  vs.  Zeller,  as  counsel  for  the  creditors  of 
Henry  Zeller.  I was  applied  to  by  the  creditors,  at  August, 
term  1823,  to  move  the  court  to  open  the  judgment  and  let 
the  creditors  into  a defence.  An  affidavit  of  one  of  the  credi- 
tors was  put  into  my  hands,  upon  which  to  ground  the  motion. 
With  that  affidavit  in  my  hands,  I rose  for  the  purpose  of 
making  the  motion.  Mr.  Baird  interrupted  me  in  reading 
the  affidavit,  by  declaring  the  willingness  of  the  plaintiff  ta 
the  opening  of  the  judgment  and  that  the  matter  should  be 
referred  to  three  men,  under  the  act  of  1705.  I consented  at 
once  to  the  proposition.  I desired  that  one  of  the  referees 
should  be  a legal  character,  as  some  questions  of  law  would 
arise  in  the  investigation.  Mr.  Baird  in  reply,  observed  he 
was  willing  to  refer  it  to  the  three  judges,  but  Seitzinger  came 
up  to  him,  and  after  a consultation  of  a minute  or  two  between 
them,  Mr.  Baird  retracted  his  proposition,  saying  that  two  of 
the  judges  were  relatives  of  the  creditors,  judge  Hiester  was 
the  brother-in-law  and  judge  Witman  father-in-law  of  D.  H. 
Otto,  who  was  one  of  the  creditors. 
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It  was  next  proposed  to  refer  it  to  judge  Porter,  John 
M ‘Knight  & John  S.  Hiester,  and  they  were  appointed  as  I un- 
derstood; afterwards  it  was  mentioned  in  court,  that  Messrs. 
M ‘Knight  and  Hiester  declined  serving,  and  Mr.  Baird  then 
proposed  that  it  should  be  referred  to  the  president  alone,  to 
which  I assented.  My  only  difficulty  is,  whether  the  two  gen- 
tlemen, M'Knightand  Hiester  were  actually  appointed  oronly 
agreed  upon  and  consulted  and  declined  being  appointed.  We 
next  fixed  a day  when  the  hearing  should  take  place  and  the 
Friday  preceding  the  1st  Monday  in  Nov.  1823,  was  appoint- 
ed. On  that  day  the  hearing  commenced,  several  witnesses 
were  heard,  both  on  the  part  of  the  plaintiff  and  the  creditors 
and  by  consent  both  plaintiff  and  defendant  were  examined. 
The  counsel  concerned  for  plaintiff  on  this  hearing  were  Mr. 
Baird  and  Mr.  Biddle,  and  on  the  part  of  the  creditors,  Mr. 
Brown,  Mr.  Smith  the  attorney  general  and  myself.  The 
hearing  continued  during  the  first  day  and  until  the  evening 
of  the  next.  I addressed  the  referee,  Mr.  Bail'd  replied  and 
!Mr.  Brown  concluded,  by  candle  light  on  Saturday.  Mr. 
Biddle  discussed  points  of  evidence  as  they  arose,  but  did  not 
speak  to  the  cause. 

J lie  report  was  not  read  till  towards  the  close  of  the  second 
week  of  the  Nov.  term.  I do  not  know  exactly  when  the  ex- 
ceptions were  filed,  but  they  were  not  argued  until  August  term 
1824.  At  the  argument  day  of  that  term  the  list  was  taken 
lip,  and  this  was  the  first  that  W'as  heard;  some  others  wTere  be- 
fore it,  but  were  not  argued.  When  this  case  was  reached, 
both  parties  were  ready.  When  the  discussion  commenced, 

J do  not  know  whether  the  two  or  only  one  associate  were 
on  the  bench.  Judges  Witmanand  Snyder  wrere  the  associates 
then.  The  counsel  for  plaintiff  called  on  judge  Porter  for  his 
calculations.  Judge  Porter  stated  he  had  not  preserved  his 
calculations;  that  he  had  made  them  on  slips  or  pieces  of  pa- 
pers which  he  had  not  kept,  but  that  he  was  ready  to  state  the 
grounds  of  his  report;  and  I remember,  that  at  that  instant  I 
rose  and  stated  to  the  court  that  I had  an  objection  to  the  ex- 
ceptions themselves,  which  if  sound,  would  arrest  the  hearing 
at  its  threshold,  and  prevent  us  from  going  into  the  investi- 
gation at  all.  That  the  exceptions  themselves  did  not  find 
fault  with  any  thing  on  the  face  of  the  report,  and  pointed 
out  no  plain  mistake  or  error,  and  being  too  vague  and  inde- 
finite,  the  court  would  not  be  authorized  to  go  into  the  inves- 
tigation. I read  a decision  of  the  supreme  court,  which  I 
held  in  my  hand,  in  support  of  my  position,  and  the  argument 
then  proceeded.  Mr.  Baird  and  Mr.  Biddle  followed  me  and 
Mr.  Condy  replied.  After  the  argument  had  closed,  I ob- 
served judge  Porter  consulting  with  the  two  associates,  and 
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he  then  stated  it  was  the  opinion  of  the  court,  that  the  excep- 
tions should  be  dismissed.  Mr.  Baird  requested  that  the  opi- 
nion might  be  filed  and  it  was  done,  and  the  whole  matter 
there  closed. 

I cannot  recollect  that  I heard  any  objection  made  by  Mr. 
Biddle  to  the  judge’s  sitting.  My  recollection  is  that  judge 
Porter  sat  between  the  two  other  judges.  I have  a distinct 
recollection  that  after  the  argument,  he  turned  to  one  and  the 
other,  on  each  side  him. 

Cross  examined — 

I say  I have  no  recollection  of  having 
heard  Mr.  Biddle  make  any  objection  to  the  judge  sitting. 

I do  not  recollect  the  circumstance  of  judge  Witman  being 
off  the  bench  and  returning  again.  The  authority  which  I 
had  in  my  hand  was  from  I Binney  59,  Lower  Dublin  school 
vs.  Paul.  There  were  other  authorities  cited  by  myself  and 
the  other  gentlemen  concerned  in  the  course  of  the  discussion. 
I do  not  recollect  that  the  judge  explained  the  grounds  upon 
which  he  had  formed  his  opinion.  Any  further  inquiry  on  that 
subject  was  precluded  by  my  motion  to  dismiss  the  exceptions. 
I have  no  recollection  that  the  burthen  of  the  opposite  coun- 
sel’s argument  was,  that  they  wanted  the  calculation  to  see 
if  there  were  errors. 

I have  no  recollection  of  the  judge  occupying  any  other 
seat  in  relation  to  the  associates  than  between  them.  I have 
no  recollection  of  seeing  him  move  off,  or  sit  to  one  side.  If 
the  judge  did  move  off,  I did  not  observe  it  or  have  no  recol- 
lection of  it. 

William  Witman,  jr.  Esq.  swTorn.  I am  one  of  the  asso- 
ciate judges  of  Berks  county.  I was  present  when  the  ex- 
ceptions in  Seitzinger  vs.  Zeller  were  argued.  I was  present 
when  the  reference  w'as  proposed;  it  was  proposed  by  Seitzin- 
ger and  his  counsel.  When  the  reference  was  proposed,  I 
observed  to  the  judge  he  had  better  have  nothing  to  do  with 
it.  He  said  he  thought  so,  and  he  refused;  afterwards  he  was 
requested  repeatedly  and  he  then  agreed.  At  this  time  there 
was  no  other  judge  along  side  of  him  but  myself.  At  the  time 
of  the  argument,  judge  Porter  was  between  judge  Snyder  and 
myself. 

Question  by  Mr.  Brow  n.  “Did  you  sir,  hear  Mr.  Biddle 
request  judge  Porter  to  retire  or  w ithdraw  from  the  bench, 
about  the  time  of  the  argument  upon  the  exceptions?” 

Mr.  Douglass  objected.  I object  to  the  form  of  the  ques- 
tion. The  witness  should  relate  his  knowledge  of  the  whole 
transaction,  and  not  be  interrogated.  This  too,  is  a lead- 
ing question  by  the  respondent’s  counsel  to  his  own  witness. 
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Mr.  Brown.  W e have  a right  to  know  whether  the  witness 
heard  the  alleged  objection  of  Mr.  Biddle,  in  order  to  draw 
die  inference,  that  if  he  did  not  hear  it,  judge  Porter  did  not. 
But  we  have  a right  to  put  a leading  question  to  the  witness, 
m relation  to  this  matter,  in  the  way  we  have  done,  because 
one  of  their  witnesses  has  testified  to  the  fact,  which  we,  by 
this  witness  may  disprove.  Must  we  follow  the  example  of 
the  other  side  and  go  through  a long  detail  of  immaterial 
matters,  and  then  have  to  winnow  away  the  chaff  for  the  sake 
oi  the  grain  of  wheat. 


Mr.  Burnside.  The  rule  is  very  clearly  laid  down  in  Phil- 
ip s Evidence,  pages  205-6.  “and  in  examining  a witness 
lor  the  purpose  of  directly  contradicting  another  witness  on 
the  opposite  side,  as  to  some  particular  parts  of  his  evidence 
winch  no  general  examination  in  chief  would  be  able  to  touch, 
leading  questions  may  be  properly  asked,  thus  for  example, 


Mr.  Douglass.  In  the  same  book  cited  by  the  honourable 
member,  and  in  the  same  pages  the  rule  is  laid  down  u lead- 
ing questions,  that  is  such  as  instruct  a witness  how  to  an* 
swer  on  material  points,  are  not  allowed  on  the  examination 
m chief,  &c.”  Even  in  the  case  cited,  allowing  a leading 
question  to  be  put  for  the  purpose  of  contradiction,  the  writer 
says,  you  must  first  exhaust  the  recollection  of  the  witness 
before  you  can  put  the  leading  question  to  him. 

Mr.  Dunlop.  I do  not  understand  what  the  gentleman 
means  by  the  term  examination  in  chief.  I apprehend  the 
term  is  used  as  the  distinction  between  an  examination  on  voire 
dire,  and  a general  examination  as  a witness  in  the  cause. 

Mr.  Douglass.  By  the  term  “examination  in  chief,”  I un- 
derstand the  examination  of  the  witness  in  the  cause,  before 
the  cross  examination  is  had. 

On  the  question — Shall  the  question  be  put  to  the  witness 
as  proposed? 

It  was  unanimously  determined  in  the  affirmative. 

Vitness  answers.  I did  not;  I had  gone  out  of  court  at  the 
time  the  exceptions  came  on  to  be  argued,  I did  not  intend,  at 
that  time,  to  sit,  when  those  exceptions  were  to  be  argued,  be- 
cause my  son  in  law  was  one  of  the  creditors  of  Zeller.  When 
the  exceptions  came  on  to  be  argued,  I left  the  bench,  I got 
out  oi  the  court  house  and  was  on  my  way  home.  I got  about 
thirty  yards  from  the  court  house,  when  the  crier  followed 
me,  and  told  me  I must  come  back,  and  I met  Mr.  Biddle  in 
the  court  house  and  he  told  me  he  either  wished  or  I must 
sit  when  these  exceptions  were  argued.  I told  him  I had 
not  sat  on  a former  occasion  when  the  same  parties  were  con- 
cerned. He  wished  me  to  go  on  the  bench,  and  I did  go  on 
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the  bench.  Judge  Snyder  and  judge  Porter  were  on  the  bench. 

1 he  attorn les  proceeded  and  argued  the  case,  after  the  aren- 
ment  he  gave  it  as  his  opinion,  that  the  exceptions  could  not 
be  sustained,  in  which  the  other  judges  concurred.  I recol- 
lect the  judge  was  asked  for  his  calculation.  He  said  he  had 
made  one  on  loose  paper  and  had  not  kept  it  or  lost  it;  that 
e had  it  not.  He  was  asked  to  state  his  reasons,  and  he  said 
he  could  state  them.  My  situation  on  the  bench  was  one  that 
admitted  of  my  hearing  what  passed  as  well  as  judge  Porter. 
I ha\e  no  recollection  of  the  judge  withdrawing  himself. 

Cross  examined — 

, Mr-  Biddle  might  have  stated  his  unwil- 

hngness  when  f was  out  of  the  court.  I did  not  know  that 

^ldrd  Vnin0t  -T  '.  JudSe  Porter  t0  sit-  1 cannot  tell 
wh.>  Mr.  Biddle  wished  me  to  sit.  It  was  stated  to  me 

by  Mr.  Biddle  that  he  wished  me  to  sit  on  the  bench  on 

the  .arSument  of  this  cause.  I sat  to  the  right  of  the  judge, 

I think  Mr.  Biddle  was  to  the  left.  I did  not  hear  theJjudge 

ductimit  iearSUment  State  thC  §rounds’  whJ  he  made  the  de- 

I do  not  recollect  the  counsel  expressing  a wish  to  have  the 
grounds,  to  apply  them  to  the  exceptions.  I had  no  conver 
sation  with  judge  Porter  on  the  propriety  of  his  sitting. 

Re-examined — 

. . , . , 1 did  not  communicate  the  fact  of  Mr.  Biddle 

&d“e  10  S,‘  *°  jut*Se  Porter  for  some  days  aft™, 

Jacob  Schneider  affirmed.  I am  one  of  the  associate  judges 
of  Berks  county.  I was  present  at  the  argument  of  these  fx 
ceptions  and  sat  on  judge  Porter’s  left,  next  to  him*  I was 
there  from  the  commencement  of  the  court.  I heard  no  ob 
jection,  on  the  part  of  Mr.  Biddle,  to  judge  F„rter  " siUi„g 

Cross  examined — 

..  , . I do  not  recollect  the  judge  moving1  unnn 

that  occasion.  He  often  does  move  on  the  bench  an<f  walks 

aHekmTd  WhefnrtTard'l  Tl’e  be",ch  is  a v«'.vtl“rd  disagree'- 
said  he  i,.,l  lh  H t!‘ejud.Se  " as  askcd  fw  !■»  calculation,  he 

appeared  wiBint  }l°"  T paper’  b“‘  at  the  same  «»•  he 
“''."'"'S  t0  S'™  ‘hern  every  satisfaction.  My  opi- 

mon  is,  that  the  request  for  the  calculation  was  made  in  the 

beginning  of  the  argument.  I do  not  recollect  their  after- 

ardt,  making  it  the  substance  of  the  argument. 

On  motion  of  Mr  Ogle  and  Mr.  Ritscher,  the  court  wa« 

adjourned  until  three  o’clock  this  afternoon. 
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Same  day,  3 F.  M, 

The  counsel  for  the  prosecution  called  judges  Witman  and 
Schneider  again,  for  the  purpose  of  cross  examining  them. 

William  Witman.  jr.  again.  I think  judge  Porter,  after  the 
argument,  said  the  exceptions  ought  to  be  dismissed,  and  1 as- 
sented  to  it. 

Jacob  Schneider  again.  I do  not  know  that  I ever  said  the 
opinion  was  wrong,  or  that  I only  signed  the  opinion  to  give 
the  parties  an  opportunity  to  take  it  to  the  supreme  court.  I 
thought  the  decision  right  as  far  as  I understood  it  and  I 
have  never  been  sorry  for  it.  I have  said  I thought  the  judge 
should  have  given  the  grounds  of  his  report. 

John  Addams  sworn.  I was  prothonotary  of  the  court 
of  common  pleas  of  Berks  county,  at  the  time  of  the  argu- 
ment. I attended  the  court  that  day.  I did  not  hear  Mr. 
Biddle  request  the  judge  to  w ithdraw  or  remove.  I sat  below 
the  judges,  between  them  and  the  council  table.  I heard  the 
counsel,  Mr.  Baird,  ask  him  to  give  him  a statement,  dimin- 
ishing the  amount  of  the  judgment.  The  judge  said  he  had 
not  made  a statement,  but  made  calculations  on  loose  papers, 
which  he  had  not  kept.  Mr.  Baird  said  he  would  he  under 
the  necessity  of  examining  the  judge.  The  judge  said  he  was 
very  willing  to  be  examined. 

Cross  examined — 

I was  in  court  during  the  whole  time.  I paid  particular  atten- 
tion to  this  case.  The  argument  list  wTas  taken  up,  and  I saw' 
judge  WTitman  going  towards  the  court  house  door  and  in  a 
little  time  afterwards,  he  resumed  his  seat  on  the  bench.  I do 
not  know  whether  judge  Porter  moved  on  the  bench  or  not, 
my  back  was  to  the  court.  I had  but  little  to  do,  as  Prothon- 
otary, to  divert  my  attention.  I do  not  pretend  to  say  that  I 
can  detail  all  that  was  said  by  the  counsel  upon  that  occasion. 
I cannot  say  that  I recollect  the  judge  moving  off  and  return- 
ing again.  My  face  was  towards  the  council  table. 

Here  witness  produced  the  original  record,  Seizinger  vs. 
Zeller,  which  is  in  evidence. 

As  to  the  2nd  article. 

Charles  L.  flutter,  sworn. 

I was  in  court  when  Young  and  Beidleman  were  brought  in- 
to court.  The  judge  requested  the  constable  to  call  on  them 
and  request  thorn  to  come  to  court.  They  were  requested  to 
come  before  the  court.  The  judge  stated  they  were  com- 
plained against  for  suffering  gambling  and  other  disorders  in 
their  houses,  that  were  contrary  to  law.  If  they  continued  to 
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Jo  so  tlie  court  would  find  themselves  compelled  to  punish 
them,  and  take  away  their  licenses.  The  judge  requested 
them  to  do  so  no  more,  to  go  home  and  mind  their  business. 
I was  between  the  court  ami  Young  and  Beidleman.  I did 
not  hear  him  use  the  term  “villains”  or  “scoundrels.”  Never 
beard  him  use  it  from  the  bench.  I did  not  hear  him  use  any 
indecorous  or  insulting  language,  he  spoke  in  a reprimanding 
tone  louder  than  usual. 

I was  in  court  at  the  prothonotary’s  desk,  and  the  judge 
ordered  one  of  the  constables  to  go  and  request  Mr.  Haberack- 
er  to  come  to  court.  He  came  and  was  called  up  to  the  clerk’s 
desk.  The  judge  told  him  he  had  suffered  gambling  in  his 
house,  and  that  a young  gentleman  naming  him,  had  lost  all 
his  money  at  his  house  the  night  before,  gambling.  Haber- 
acker  did  not  deny  it  and  the  judge  read  him  the  rule  and 
told  him  the  consequences,  and  that  he  had  better  go  home 
and  mind  bis  business  and  not  do  so  hereafter  or  be  would 
punish  him  severely.  I printed  the  order  on  the  licences. 

Cross  examined — . 

I think  it  was  in  1818  that  Beidleman  and 
Young  were  brought  up.  I have  a recollection  of  the  circum- 
stances. The  term  villains  or  scoundrels  was  not  used.  The 
judge  w as  not  angry,  be  spoke  loud.  The  judge  was  not  so 
cool  and  as  mild  as  he  usually  is,  but  he  was  not  angry.  I 
know  of  no  process.  I was  not  an  officer  of  the  court,  I was 
county  treasurer  at  the  time.  I took  no  memorandum  of  what 
took  place  in  court  at  that  time. 

I am  now  Prothonotary  of  Lehigh  County. 

John  Fogle  sworn.  • I am  one  of  the  associate  judges  of  the 
court  of  common  pleas  of  Lehigh  county,  I was  so  in  1818.  1 
was  on  the  bench  when  Young  and  Beidleman  were  before  the 
court.  I heard  the  lecture  given  by  judge  Porter  to  them. 
The  words  villains  or  scoundrels  were  not  uttered  to  my 
knowledge.  I sat  along  side  of  judge  Porter. 

Cross  examined — - 

This  may  be  6 or  7 years  ago.  I was  not 
in  court  in  the  forenoon,  1 came  in,  in  the  afternoon.  As  I came 
m court,  the  constable  reported  that  Beidleman  and  Yoon0- 
were  in  court,  waiting.  They  then  came  up  to  the  counsel 
table.  1 he  judge  spoke  in  a loud  voice,  not  louder  than  usu- 
■el  when  he  speaks  from  the  bench.  They  were  not  repriman- 
ded harshly.  I do  not  know  of  any  official  complaint  to  my 
knowledge.  I cannot  say  that  they  were  much  alarmed,  they 
tunied  about  and  walked  out  of  court.  He  told  them  to  go 
home  and  mind  their  business. 

o s 
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Re-examined — 

Thejudge  did  not  use  the  words  <£  villains 
or  scoundrels,”  or  I would  have  remembered  them.  I never 
heard  such  words  from  judge  Porter’s  mouth.  If  he  had  used 
them  I would  have  remembered  them. 

Frederick  Hyneman,  sworn.  Mr.  Haberacker  came  into 
conrt  and  the  judge  asked  him  if  he  did  not  know  of  a certain 
order  of  the  court  prohibiting  gambling.  He  answered  no; 
The  time  he  answered  no,  it  struck  me  with  astonishment  that 
he  should  answer  no,  when  he  read  the  order  on  my  desk,  or 
I read  it  for  him.  I have  the  order  with  me.  This  is  the 
original  order.  Reads  it. 

Notice  to  Tvvern-keepers. 

The  judges  of  the  court  of  quarter  sessions,  in  and  for  the 
county  of  Lehigh,  have  determined  not  to  renew,  at  the  May 
sessions  next,  the  license  of  any  tavern-keeper  in  the  said 
county,  who  permits  or  suffers  gambling  of  any  description, 
or  other  disorder,  and  in  the  mean  time  to  enforce  the  acts  of 
assembly  made  for  the  punishment  of  such  offences. 

By  order  of  the  court. 

FREDERICK  HYNEMAN,  Clerk. 

The  judge  required  me  to  have  this  order  put  on  each  li- 
cense, and  I got  it  printed  on  each  license. 

Question  by  Mr.  Brown.  Did  not  gambling  prevail  to  a 
considerable  extent  at  that  time  in  your  county?  Answer.  I 
believe  it  did.  I understood  so. 

Cross  examined — 

The  licenses  were  renewed  on  Thursday  and  this  took 
place  on  the  next  Wednesday.  The  licences  were  not  then 
taken  out. 

Question  by  Mr.  Douglas.  Has  not  George  Haberacker 
been  since  licensed  by  the  court  as  a tavern  keeper? 

Answer.  He  has  been  licensed  for  the  current  year,  but 
he  has  quit  allowing  gambling.  There  was  no  recognizance 
returned  against  Haberacker  at  that  court. 

Re-examined — 

Beidleman  has  been  recognized,  since,  for 
suffering  gambling  in  his  house. 

Abraham  Rinker  sworn.  Some  time  in  December,  1824, 
I came  to  Mr.  Beidleman’s  and  we  had  some  talk  about  the 
judge.  Beidleman  said  he  did  not  blame  judge  Porter  so 
much  as  he  did  judge  Ilartzell.  That  judge  Hartzell  w as  In  the 
fault  of  his  being  brought  before  the  court.  Judge  Hartzell 
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had  a tavern,  which  he  rented  out  in  1818.  Beidleman  said  he 
had  nothing  against  judge  Porter. 

Nicholas  Saeger  sworn.  The  respondent  offered  to  prove 
by  this  witness,  who  is  a justice  of  the  peace  of  Lehigh  roun 
ty,  the  record  of  Beidleman’s  conviction  upon  the  2nd  March, 
1825,  before  the  witness,  for  suffering  gambling  in  his  house, 
he  being  a licensed  tavern  keeper.  Objected  to  by  Mr. 
Douglass  and  overruled  by  the  court. 

As  to  the  3rd  article. 

William  White  sworn.  I do  not  recollect  the  year,  but 
think  it  was  in  1823,  I understood  Jacob  Reese,  Junr.  and 
Mary  Everhart  had  a dispute  and  bound  each  other  over.  I 
understood  it  was  a trifling  matter  and  I spoke  to  them,  some 
time  before  court  to  try  to  have  their  dispute  settled  and  they 
were  both  very  anxious  to  settle,  and  pay  their  own  costs. 
This  was  a few  days  before  the  court.  On  the  morning  of  the 
court  Judge  Porter  arrived  ; Mr.  Reese  called  in  and  wan- 
ted to  see  him.  I called  him  to  the  room  to  Judge  Porter  and 
he  told  the  judge  they  had  a little  dispute  and  he  wanted  to 
settle  it.  He  asked  the  judge  whether  he  (Reese)  would  set- 
tle it  or  not.  The  judge  told  him  he  could,  if  he  could  certify 
on  the  docket  before  the  justice  that  he  had  wronged  her.  Reese 
went  on  to  the  justice  and  soon  returned  to  the  judge,  stating 
that  he  did  not  know  how  to  enter  it  and  wanted  the  judge  to 
go  with  him.  The  judge  picked  up  his  hat  and  walked  off 
with  him.  He  was  gone  about  ten  minutes  and  returned.  I 
asked  him  then  whether  Reese  had  stopped  it.  He  told  me 
no,  she  was  hound  over  for  larceny  and  he  could  not  interfere, 
it  must  go  to  court* 

Cross  examined — - 

I do  not  know  whether  Reese  stated  the 
circumstances  to  the  judge.  I had  mentioned  to  the  judge 
they  had  a trifling  dispute.  I did  not  know  she  was  charged 
with  that  offence  although  I went  her  bail.  Reese  did  not  state 
to  the  judge  that  she  had  stolen  the  flour,  when  the  judge  said 
if  he  could  certify  he  had  wronged  her,  it  could  be  settled.— 
Mary  Waltz  or  Everhart  was  not  there. 

Re-examined — 

Mr.  Reese  was  very  anxious  to  have  the  matter 

settled. 

John  R.  Lattimore,  sworn.  I am  clerk  of  the  court  of 
quarter  sessions  of  Northampton  county.  This  is  the  record 
of  the  conviction  of  Mary  Waltz  alias  Everhart,  for  larceny 
in  that  court. 
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Record  given  in  evidence.  (Warrant  issued  by  Justice  6th 
Ju  ne  1822-  Bill  found  at  August  sessions  1822.  August  23, 
1822,  defendant  convicted  and  sentenced.) 

Also,  record  of  action  of  Slander,  Mary  Everhart  vs.  Jacob 
Reese,  jr.  To  August  term  1822,  No.  38,  in  the  common 
pleas  of  Northampton  county.  (Suit  instituted  Gth  June  1822. 
Settled  19th  August  1822,  and  costs  paid  by  plaintiff.) 

As  to  the  4th  article. 

Record,  Commonwealth  vs.  John  Mill.  Indictment  for 
larceny  of  a bill  obligatory,  in  the  quarter  sessions  of  North- 
ampton County  of  January  sessions  1819,  given  in  evidence 
(Bill  found  20th  Jan.  1819.  Defendant  acquitted  21st  Jan. 
1819.) 

James  M.  Porter,  affirmed.  On  a reference  to  the  re- 
coro  of  the  case  ol  John  Mill,  I find  that  in  1819,  a recogni- 
zance was  returned  against  him  for  larceny.  At  that  time  I 
prosecuted  the  pleas  of  the  commonwealth  for  the  county  of 
Northampton.  I held  the  deputation  from  Mr.  Ellmaker,  then 
attorney  general.  I know  nothing  of  the  case  but  what  ap- 
peared in  court.  I find  on  the  back  of  the  recognizance  in  my 
hand  writing,  these  words:  “ Bill  drawn.”  I drew  a bill  of 
indictment  against  him  for  stealing  a bill  obligatory,  draw  n 
by  Francis  Harlinger  and  Isaac  Stenger  to  John  Mill.  I 
describe  the  instrument  by  seeing  it  in  the  indictment,  not 
.from  recollection.  Bill  dated  Dec.  14,  1818,  for  the  payment 
of  §125.  on  the  2d  April,  1820,  with  interest  from  April  2, 
1819.  The  bill  of  indictment  w as  found  true  by  the  grand 
jury,  issue  was  joined  on  the  plea  of  not  guilty.  Mr.  Levers 
associated  J.  M.  Scott,  Esq.  w ith  me  in  the  prosecution,  Mr. 
Wolf  w as  counsel  for  the  defendant;  it  was  tried  at  the  same 
sessions.  On  reference  to  my  notes  I find  that  14  witnesses 
were  examined,  all  the  testimony  on  both  sides  was  heard. 
According  to  my  recollection,  after  the  evidence  was  heard, 
the  defence  taken  was,  that  it  was  no  larceny,  because  it  w as 
taken  under  a claim  of  property;  the  judges  had  a consultation 
among  themselves;  I think,  but  that  impression  is  not  distinct, 
that  the  judge,  (the  President,)  called  up  the  three  counsel  and 
it  was  communicated  by  the  court  as  their  opinion,  that  it  did 
not  amount  to  a larceny  (this  I am  certain  of.)  I did  not  as- 
sent to  the  idea  ot  the  court,  but  stated.  I thought  I could  make 
it  out  larceny.  My  impression  is,  that  judge  Porter  turned 
to  Mr.  Wolf  and  said,  your  client  has  behaved  improperly  and 
he  ought  to  secure  Mr.  Levers,  his  debt.  I cannot  pretend  to 
say  all  that  took  place;  Mr.  W olf  said  they  w ere  willing  to  do 
it;  it  then  became  a matter  of  consultation  among  the  coun- 
sel as  to  the  manner  of  doing  it;  a judgment  bond  was  then 
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taken,  signed  by  Jolin  Mill,  Messinger,  and  a man  by  name 
ofObitz.  I have  no  recollection  of  the  judge  l’ecommending 
the  settlement.  I recollect  when  I said  I thought  I could  make 
it  out  larceny,  the  judge  replied,  oh ! no,  Mr.  Porter,  you 
cannot.  - 

In  answer  to  a question  put  by  Mr.  Burnside;  the  witness 
says — the  note  or  single  bill  which  I have  mentioned,  was  the 
subject  of  the  alleged  larceny.  Mr.  Levers’  chief  anxiety  was 
about  his  money.  Tlte  defence  was  a claim  of  property. 

Daniel  Wagener  affirmed.  Iain  an  associate  judge  of  North- 
ampton county.  I was  on  the  bench  on  the  trial  of  Mill.  I 
think  Dr.  Cooperwas  on  also.  It  is  so  long  since  that  I can- 
not recollect  all  that  passed,  but  I think  the  associates  con- 
sented to  tile  course  which  that  cause  took.  There  was  no 
disagreement  among  the  judges  about  it. 

Cross  examined — 

If  there  had  been  any  thing  that  was  im- 
propei\  I would  have  opposed  it  and  mentioned  it  to  the  judge. 
My  impression  is,  that  I considered  it  was  not  an  indictable 
offence.  Whether  judge  Porter  had  first  intimated  that  opi- 
nion or  not  I cannot  say.  I do  not  recollect  the  judge  saving 
it  was  not  indictable.  It  was  in  pFoof  that  the  bill  obligatory 
was  taken  fiom  Levers,  but  I think  it  was  no  a larceny. 

As  to  the  6th  article. 

David  D.  Wagener  sworn.  I was  one  of  the  jurors  in  the 
case  of  James  Hays  vs.  Hugh  Bellas,  tried  in  Northampton 
county  some  years  since.  I think  judge  Porter  used  words  in 
his  charge  to  the  jury  to  the  effect  of  those  interlined.  The 
reason  w hy  I feel  positive  the  judge  did  so  charge  the  jury 
is  this:  the  trial  took  up  some  time,  2 or  3 days,  during  the 
trial  John  Horn,  another  juror  in  this  cause  and  myself  con- 
versed on  this  subject  privately,  and  in  that  conversation  I 
told  Horn  that  I thought  that  major  Hays  ought  toreeover,  as 
he  had  not  deceived  Mr.  Bellas,  as  I thought  Bellas  bought 
the  patent  right  at  his  ow  n risk.  Horn  concurred  with  me. 
After  the  Judge  charged  us,  we  w ent  into  the  Jury-room,  and 
I there  observed  to  Mr.  Horn  that  Judge  Porter  had  taken  the 
same  view  s on  that  point  that  we  did,  and  upon  that  very 
ground  the  jury  founded  their  verdict,  as  I understood. 

Cross  examined — 

, I do  not  know7  that  I spoke  to  any  others 

of  the  jurors  before  we  went  out  except  Horn,  he  and  I lived 
in  Easton,  and  I was  better  acquainted  with  him  than  any  of 
the  others.  After  interchanging  opinions  in  the  room,  the  other 
jurors  seemed  to  come  to  the  same  conclusion.  Last  winter 
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when  the  charges  were  preferred,  Hugh  Ross  had  the  charges 
at.  the  corner  opposite  our  store.  He  had  them  or  was  reading 
them.  When  he  came  to  this  charge,  I without  much  reflec- 
tion, said  that  was  the  very  reason  upon  which  the  Jury  de- 
cided the  cause,  that  I was  one  of  the  Jurors.  I am  not  related 
to  Judge  Porter,  my  brother  Jacob  and  Mr.  James  M.  Porter 
are  married  to  sisters.  I mentioned  to  my  father  my  know- 
ledge on  this  subject.  He  mentioned  it  to  Judge  Porter  as  I 
understood. 

James  Hays  sworn.  I was  plaintiff  in  Hays  vs.  Bellas. 
I attended  the  trial  of  that  suit.  There  was  a letter  from 
Bellas  to  Clark  and  one  from  Clark  to  Bellas;  Clark  was  my 
agent.  Theattornies  on  both  sides  disputed  the  letters,  and 
they  had  a very  hard  argument  and  spent  a good  deal  of  time. 
After  they  had  spent  a good  deal  of  time,  the  Judge  said,  I 
think  gentlemen,  you  had  better  let  all  the  letters  and  papery 
go  before  the  court  and  Jury.  Finally  they  agreed:  the  dif- 
ferent counsel.  They  all  agreed.  Sitgreaves  and  Wolf  were 
employed  by  me.  Mr.  J.  VI.  Porter  and  Mr.  Scott  were  for 
Bellas.  I think  all  the  letters  and  papers  were  received  in 
evidence. 

Cross  examined — 

A letter  was  given  in  evidence  on  my  part 
which  was  excepted  to.  The  agreement  was  that  all  the  pa- 
pers should  go.  I cannot  recollect  whether  this  was  before  or 
after  the  exception  to  the  letter  given  in  evidence  by  me.  I 
stuck  very  close  to  them  in  the  trial,  I was  there  all  the  time. 

James  M.  Porter  again.  The  case  of  Hayes  vs.  Bellas  was 
the  first  cause  I tried  in  Northampton  county,  and  I fought 
it  as  hard  as  I knew  how.  I took  notes  of  the  charge  of  the 
court.  That  evening,  I transcribed  them,  the  next  morning 
I handed  them  to  the  judge  ; he  hastily  looked  over  it,  signed 
it  and  gave  it  back  again.  During  the  trial  a number  of 
bills  of  exception  were  taken,  as  many  as  three  or  four  ac- 
cording to  my  recollection.  Mr.  Bellas  took  notes  of  the 
trial,  and  from  those  notes  he  drew  the  bills  of  exceptions  as 
they  occurred.  I think  as  he  drew  the  bills  of  exceptions 
either  he,  or  one  of  the  counsel  handed  them  to  the  court  at 
once.  Judge  Porter  observed,  that  the  opposite  counsel 
ought  to  have  an  opportunity  of  examining  them,  to  see  if 
they  were  correct.  Mr.  Bellas  handed  them  to  Mr.  Sit- 
greaves, who  said  he  had  not  then  time  to  examine  them:  but 
would  during  the  progress  of  the  trial.  Mr.  Bellas  seemed 
very  desirous  to  have  it  done  at  once.  I think  Judge  Porter 
observed,  they  were  in  the  habit  of  practising  very  liberally 
in  that  district,  and  if  the  bills  of  exceptions  were  drawn  up 
before  tye  next  terra  they  would  be  signed.  Another  and 
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another  were  afterwards  taken.  The  third  bill  was  to  the 
admission  of  a letter  from  Hugh  Bellas,  to  Henry  L.  Clark, 
who  was  the  alleged  agent  of  the  plaintiff.  I find  by  the  bill 
of  exceptions  it  was  dated  10th  December,  1813.  The  court 
compared  the  hand  writing  of  the  letter  with  the  signature  of 
IMr.  Bellas  to  the  article  of  agreement,  already  in  evidence 
and  I think  observed,  that  it  might  go  to  the  jury  for  them  to 
compare  it.  Mr.  Scott  and  myself  opposed  the  admission  of 
the  lettex*,  on  the  ground  of  its  being  only  a part  of  the  corres- 
pondence. We  argued  the  matter,  and  the  court  admitted 
the  letter.  I think  while  this  matter  w as  before  the  court,  Mr. 
Bellas  instructed  his  counsel,  that  if  the  other  side  would 
agree  to  admit  the  whole  correspondence,  we  had  no  objection 
to  admit  this,  as  a part  of  it.  This  took  place  in  the  progress 
of  the  plaintiff’s  rebutting  evidence.  When  they  stopped  with 
their  rebutting  proof,  we  offered  in  evidence  some  letters  from 
Mr.  Clark  to  Mr.  Bellas.  I remember  when  we  offered 
them,  Mr.  Sitgreaves  giving  a laugh  and  saying,  we  were 
blowing  hot  and  cold;  that  we  had  denied  Clark’s  authority 
to  enter  into  the  contract — and  now  we  wanted  to  bring  in 
his  letters  to  affect  Major  Hayes.  Judge  Porter,  while  this 
matter  wras  before  the  court,  observed,  gentlemen,  had  you 
not  better  waive  all  captious  objections  and  admit  the  corres- 
pondence? Mr.  Sitgreaves’  reply  was  that  he  had  made  no 
captious  objections,  they  were  all  on  our  side.  We,  however, 
argreed,  on  both  sides,  to  admit  the  whole  correspondence. 
These  three  letters  were  then  read  on  the  part  of  Bellas.  The 
plaintiff  had  in  his  possession  another  letter  from  Mr.  Bellas 
to  Clark,  which  at  our  request,  he  produced  in  pursuance  of 
this  arrangement  and  they  agreed  to  our  reading  the  copy  of 
another  letter  from  Mr.  Clark  to  Mr.  Bellas,  the  original  of 
which  was  not  to  be  found.  I think  it  but  right  to  state,  that  I 
would  not  be  able  to  recollect  thus  minutely  the  circumstances 
of  these  letters,  but  from  a reference  to  the  bills  of  exceptions. 
My  recollection  may  also  be  better,  from  the  circumstance  of 
its  being  my  first  cause  in  that  county. 

After  the  trial  w'as  over,  our  desire  w as  to  have  all  the  evi- 
dence up,  on  the  bills  of  exceptions  and  I think  Mr.  Bellas’s 
notes  w ere  given  to  Mr.  Wolf  to  examine.  I went  off  to  the 
West  Chester  court  before  the  end  of  the  week,  and  on  my 
return  to  Easton,  some  time  in  June  I think,  I received  Mr. 
Bellas’s  notes  with  information,  that  the  bills  were  so  infor- 
mally drawn,  the  court  declined  signing  them  and  with  direc- 
tions to  me  to  prepare  them  more  formally.  Before  I went 
aw  ay,  I handed  the  charge  of  the  court  to  gen.  Spering,  the 
protbonotary.  After  my  return  from  West  Chester,  in  the 
vacation,  I sat  to  and  drew  up  bills  of  exceptions  in  form. 
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embodying  all  the  evidence  and  the  exceptions,  in  the  order  in 
which  they  were  taken,  with  only  one  signature,  and  that  at 
the  conclusion.  I got  the  charge  of  the  court  from  gen.  Spe- 
ring  and  I think  I attached  it  to  the  bill  of  exceptions  as  drawn 
by  me,  and  I handed  them  all  together  to  the  judge  at  the 
next  term.  The  judge  and  Mr.  Sitgreaves,  I presume,  exa- 
mined the  bill  and  made  corrections,  because  I see  corrections 
in  both  their  hand  writings;  the  judge  signed  it;  and  when  I 
next  saw  it,  it  was  in  the  hands  of  the  prothonary,  w ith  the 
corrections  that  now  appear  upon  it.  It  then  had  the  circum- 
stance of  the  withdrawal  of  the  3d  bill  of  exceptions  noted  up- 
on it,  and  the  interlineations  in  the  hand  writing  of  the  judge. 
1 liese  coi  rections  must  have  been  made  by  him  between  the 
time  I gave  the  hill  to  the  judge  and  the  time  he  handed  them 
to  the  prothonotary.  The  hills  of  exceptions  were  not  given 
to  the  prothonotary  until  they  were  signed. 

M ith  regard  to  the  marginal  note,  there  was  no  express 
declaration  on  our  part,  that  we  withdrew  the  third  bill  of 
exceptions. 

I did  not  mention  to  the  judge,  when  I handed  the  hills  of 
exceptions  to  him,  that  I had  ever  filed  the  charge.  I said 
nothing  on  the  subject;  and  nothing  ever  passed  between  us, 
to  inform  the  judge  that  the  charge  had  been  tiled;  and  I be- 
lieve that  he  did  not  know  it.  1 he  judge  and  I were  noton 
good  terms  at  the  time. 

On  the  morning  when  the  judge  signed  the  charge  in  the 
presence  of  Mr.  Bellas  and  myself,  I recollect  the  judge 
bj)C{ikiii^  on  the  subject  o(  the  policy  of  excepting  to  every 
trifling  matter  in  the  progress  of  a cause.  He  said  that  in 
that  district,  such  a course  was  calculated  to  prejudice  the 
jury  against  the  person  so  excepting. 

Cross  examined — 

I wrote  to  Hugh  Bellas  a private  and 
confidential  letter,  stating  that  the  judge  had  improperly 
made  interlineations  in  the  charge  of  the  court,  which  letter 
he  very  improperly  and  dishonourably  made  public;  as  I un- 
derstand he  voluntarily  made  known  its  contents  before  he 
was  called  on  as  a witness.  The  first  letter  mentioned  in  the 
record  was  admitted  by  the  court  to  goto  the  jury  before  the 
first  bill  of  exceptions  was  taken.  I am  inclined  to  believe, 

I was  under  a wrong  impression  when  I wrote  that  letter  to 
Mr.  Bellas.  I made  that  communication  in  August  1818, 
when  I knew  all  thejacts,  so  far  as  they  appeared  at  the  time. 

I handed  the  charge  signed  to  the  prothonotary  and  what  he 
did  with  it  I do  not  know,  except  what  appears  on  the  back 
of  it.  The  interlineation  was  not  on  it  at  that  time.  (The 
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letterto  Hugh  Bellas,  above  alluded  to,  being  shown  to  Mr.  P.) 
This  is  the  letter.  The  charge  had  been  three  months  mark- 
ed “filed”  before  I tendered  to  the  court  the  bills  of  exceptions; 
but  I believe  it  was  not  in  the  office  of  the  prothonotary,  iialf 
that  time.  The  bills  of  exceptions  contained  the  evidence,  the 
exceptions  as  well  to  the  evidence,  as  to-the  charge  of  the  court 
and  opinion  of  the  court,  on  the  points  propounded  to  them. 
(Mr.  Douglass  here  read  the  letter  as  follows.) 


Easton,  Pa.  Sept.  8,  1818. 

Dear  Sir, 

I duly  received  yours  of  the  22d  ult.  a few  days  afterwards. 
The  bills  of  exceptions  had  been  signed  a few  days  previous  to 
the  receipt  of  your  letter.  At  the  April  court,  after  I had  gone 
to  Philadelphia,  I understood  the  judge  objected  to  your  bill 
of  exceptions  as  being  too  informal  and  left  word  for  me  to 
draw  it  up  more  formally,  which  I did.  His  honor  signed  it 
at  this  court,  with  the  addition  of  a marginal  note,  which  you 
will  see  in  the  copy,  next  to  the  last  page. 

The  copy  of  the  bill  of  exceptions  I shall  send  by  a private 
hand  to-morrow  or  Friday  to  Mr.  Norbury,  to  Philadelphia. 
Being  too  cumberous  to  send  by  mail,  and  he,  I presume,  will 
have  an  opportunity  of  sending  the  same  to  you,  by  a private 
hand.  I enclose  you  the  copy  of  the  charge  of  the  court  which 
was  signed  at  April  court.  His  honor,  however,  I perceive 
has  at  this  court,  after  the  paper  had  been  3 months  on  file,  ta^ 
ken  the  liberty  of  interlining  a sentence  (the  last  in  the  first 
page  which  I have  marked  thus).  I do  not  know  that  the  inters 
lineation  is  material,  but  I know  the  Judge’s  conduct  in  put- 
ting it  there  was  highly  improper.  The  expenses  of  the  co- 
py will  be  §4.  93  which  I have  promised  shall  be  paid  as  soon 
as  I can  hear  from  you. 


H.  Bellas,  Esq. 


Yours  truly, 

J.  M.  PORTER. 


When  I made  the  observation,  contained  in  the  letter,  that  the 
Judge’s  conduct  in  making  this  interlineation  was  highly  im- 
proper. I did  it  under  the  impression,  that  the  Judge  knew, 
at  the  time,  that  the  paper  had  been  filed  in  the  office.  I felt 
a good  deal  of  tartness  in  relation  to  this  particular  cause  and 
was  not  a good  terms  with  my  brother  at  the  time.  At  that 
time  I thought  an  attorney  had  a right  to  every  advantage  to 
be  lerived  from  inadvertancies  and  omissions,  and  I have 
li  wl  to  see  the  day  when  I believe  substantial  justice  rather 
legal  technicalities  should  be  the  pursuit  of  an  attorney. 
When  I believe  I have  been  wrong,  I have  no  objection  to  a c~ 
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knowledge  my  error,  and  under  that  impression  I now  freely 
state,  that  I believe  I did  Judge  Porter  injustice  in  the  letter  I 
wrote  to  Bellas  and  which  he  has  so  improperly  made  public. 

On  motion  of  Mr.  Mann  and  Mr.  Hamilton  the  court  was 
adjourned  until  to-morrow'morning  at  half  past  nine  o’clock. 

THURSDAY,  December  29,  1825. 

The  court  was  duly  opened. 

The  managers  and  the  respondent  with  their  respective 
counsel  attended. 

The  names  of  the  witnesses  were  called  over;  six  did  not 
answer 

Frederick  Smith,  attorney  general  sworn,  (as  to  5th  article.) 

I was  present  at  the  trial  of  Wannemacher  vs.  Sechler,  w as 
concerned  for  the  plaintiff.  At  September  sessions  1820  of 
Quarter  Sessions  of  Lehigh  county,  Joseph  Sechler  was  in- 
dicted for  an  assault  and  battery  on  Casper  Wannemacher, 
the  Grand  jury  returned  the  bill  true.  1 called  upon  Joseph 
Sechler  for  his  plea  or  defence.  He  pleaded  guilty  and  sub- 
miited  to  the  court;  The  court  sentenced  him  to  pay  a fine 
of  ten  dollars  and  costs;  1 have  every  reason  to  believe  he 
paid  the  fine  and  costs  to  sheriff  Mu  sick.  To  December  term 
1820,  at  the  instance  and  request  of  Casper  Wannemacher,  I 
brought  a suit  in  the  common  pleas  of  Lehigh  county  against 
Sechler  for  the  assault  and  battery.  This  suit,  if  I be 
correct,  came  on  to  be  tried  at  Vay  term,  1821.  Upon  that 
trial,  the  w itnesses  on  the  part  of  Wannemacher  and  of  Sechler 
were  heard.  Mr.  King  for  defendant  and  myself  for  plain- 
tiff, spoke  to  the  cause.  The  judge  charged  the  jury,  he 
charged  most  decidedly  in  favour  of  the  plaintiff.  He  stated  to 
them  that  the  assault  and  battery  were  completely  proved, 
that  it  was  a severe  one,  that  Wannemacher  had  been  beaten 
without  cause  and  had  warned  Sechler  not  to  beat  him.  That 
it  had  been  proved  to  the  court  that  Wannemacher  did  not 
strike  Sechler  at  all,  that  it  was  done  in  the  public  road,  that 
he  had  been  pulled  by  Sechler  across  the  road  and  knocked 
down,  till  he  bled.  That  plaintiff  was  entitled  to  some  dama- 
ges, but  w hat  those  damages  should  be,  the  jury  w ere  the  sole 
judges.  They  and  they  alone,  were  the  judges  of  the  amouut 
of  the  damages. 

The  jury  retired  to  their  room.  After  some  time  they  re- 
turned with  a verdict  for  the  defendant.  In  a case  of  that 
description,  I confess  I was  a little  surprised,  but  said  noth- 
ing. The  court  recommended  to  the  jury  to  retire  again  and 
reconsider  the  verdict.  They  appeared  willing  to  retire;  at  all 
events  I did  not  hear  a single  objection  from  a juror,  to  going 
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out.  The  jury  were  composed  principally  of  Germans  and 
when  the  court  requested  them  to  retire,  one  of  them  observed 
in  German  “we  can  go  out  again.”  When  they  were  about 
retiring  Mr.  King  said  they  might  find  the  same  verdict  a- 
gain  and  persist  in  their  verdict.  Judge  Porter  then  obser- 
ved to  Mr.  King,  “Oh!  Mr.  King  do  not  endeavour  to  make 
the  jury  do  that  which  is  improper,  they  are  sworn  to  decide 
the  cause  according  to  law  and  the  evidence,  let  them  do  so.” 
They  then  retired  and  after  some  time  returned  again  with 
a verdict  in  favour  of  defendant.  Mr  Beitel.  the  Prothono- 
tary.  who  had  been  recently  appointed,  asked  the  court  what 
he  should  do.  Judge  Porter  replied  “record  the  verdict.”  Mr. 
Beitel  did  so..  I was  as  close  to  Mr.  Beitel  as  I am  now  to 
Mr.  Shall.  Mr  Beitle  walked  up  to  the  jury  box.  a short 
distance  from  his  desk,  and  said  ‘gentlemen  hearken  to  your 
verdict  as  the  court  hath  recorded  it.’  As  soon  as  he  did  so,  I 
moved  the  court  to  setaside  the  verdict.  I think  before  I as- 
ked for  the  granting  a new  trial,  judge  Porter  said,  yes,  let  it 
be  set  aside  and  a new  trial  granted.  I had  decided  for  my- 
self that  a verdict  so  glaringly  wrong  ought  to  be  set  aside 
in  the  presence  of  the  jury  who  gave  it.  I did  not  move  for  a 
rule  to  their  cause,  but  moved  at  once  to  set  aside  the  verdict. 
At  a subsequent  court  the  cause  was  tried  again  and  a ver- 
dict was  again  rendered  for  the  defendant.  I again  moved  to 
set  aside  the  verdict.  The  judge  granted  me  a rule  to  shew 
cause  why  the  verdict  should  not  be  set  aside  and  a new  trial 
granted.  At  a subsequent  term  the  court  discharged  the  rulp 
. and  entered  judgment  on  the  verdict. 

Cross  examined — 

There  was  nothing  remarkable  in  the 
judge’s  manner,  I saw  no  passion  in  him.  Mr.  King  was 
a little  warm;  I thought  that  what  the  judge  said  to  him,  he 
richly  deserved.  The  court  did  not  refuse  to  receive  the 
verdict,  they  recommended  the  jury  to  reconsider  it. 

Re-examined — 

I am  certain  there  was  nothing  fell  from 
Judge  Porter  like  charging  the  jury  with  perjury.  I have  no 
recollection  of  his  telling  the  counsel  he  was  endeavouring 
to  make  the  jury  perjure  themselves.  If  othei’s  heard  this 
they  heard  more  than  I did. 

Cross-examined. 

I do  not  pretend  to  tell  all  that  passed,  but  I 
do  pretend  to  say  that  all  I have  told  did  pass.  The  court 
added  something  more  to  Mr.  King  than  what  I have  stated, 
hut  what  the  words  were,  I cannot  say.  It  was  to  Mr.  King 
it  was  said.  When  the  judge  recommended  to  the  jury  to 
go  out  again,  he  said  they  could  find  large  or  small  dama- 
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ges  and  it  would  save  another  trial  and  all  the  witnesses  from 
coming  down  again. 

Ihe  record  of  the  conviction  was  also  given  in  evidence*  I 
am  sure  it  was  on  the  second  trial.  I am  not  sure  that  it  was 
on  the  first  trial,  but  Mr.  King  I know  referred  to  the  record  of 
the  quarter  sessions,  in  his  address  to  the  jury  on  the  first  tri- 
al. 1 he  record  in  not  on  my  notes. 

The  witness  proceeds  to  testify  to  the  7th  article. 

I appeared  for  the  defendants,  in  those  suits  of  Grim  and 
Helfrich  vs.  Seip’s  administrators.  They  came  on  for  trial 
at  February  term,  1820.  Upon  that  occasion,  Mr.  Kins  an- 
peared  lor  plaintiffs,  he  brought  the  suits.  They  were  suits 
on  bonds  in  the  penalty  of  L.  100  for  payment  of  L.  50  each. 
At  February  term  1820,  one  of  the  suits  was  first  tried.  I 
recollect  distinctly  that  I requested  Mr.  King  to  read  the  dec- 
laration, I objected  to  the  bonds  going  in  evidence  as  they  did 
not  agree  with  the  declaration,  I stated  that  the  plaintiffs  never 
could  recover,  upon  that  narr.  and  moved  for  a non-suit.  Mr. 
King  opposed  it.  Finally  the  court  did  nonsuit  him  in  both  ac- 
tions.  Alter  the  nonsuits  had  been  entered  Judge  Porter  observ- 
ed that  possibly  a statement  might  be  so  framed  as  to  meet  the 
case  and, on  Mr.  King’s  motion,  granted  him  a rule  to  shew  cause 
yhy  the  nonsuit  should  not  be  taken  off.  At  the  September 
term,  1820,  these  rules  was  argued  and  made  absolute  and 
Mr.  King  followed  up  the  hint  given  him,  by  moving  to  amend 
the  narr.  by  filing  a statement.  They  were  again  tried  at 
December  term,  1820  and  upon  that  occasion,  Mr.  John 
Fvans  who  is  now  deceased,  assisted  Mr.  King  to  try  the 
causes.  The  testimony  was  gone  through.  I recollect  ri- 
sing and  stating  that  in  order  to  give  them  a fair  and  full  op- 
portunity to  answer  me,  I would  state  the  points.  I intended 
to  make  and  read  my  authorities — my  points  were,  1st.  That 
it  was  a joint  bond  and  not  a joint  and  several  one  and  cited 
cases  to  support  it;  2d  Browne  was  cited. 

,,  2'i  ?!ip  ^as  on,y  suretJ  an(1  the  plaintiff  had  given  time  to 
the  debtor  Knerr. 

Mhen  I read  the  case  from  Browne,  Mr.  Evans  observed, 
i that  be  law,  our  case  is  lost.  I said  it  certainly  was  lost, 
the  jury  found  for  defendant. 

I did  not  hear  any  request  from  the  counsel  to  the  court  to 
give  their  opinion.  At  January  term,  1821,  I did  not  attend 
the  court.  At  may  term,  1821,  I attended,  I saw  Mr.  Evans 
and  he  said  to  me,  he  wished  me  to  agree  that  the  judge 
should  file  his  charge.  I would  not  agree.  Mr.  Evans  in 
court  referred  to  my  candour  and  requested  that  the  charge 
might  be  filed.  The  Judge  said  he  had  no  perfect  recollcc- 
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fion  of  what  he  had  said,  it  was  so  long  ago.  Mr.  Evans 
told  the  witnesses  he  had  subpoenaed,  to  go  home  that  Mr. 
Smith  would  not  consent.  I think  my  opportunities  of  hear- 
ing was  as  good  as  those  of  the  Judge. 

Cross  examined — 

I think  I should  have  heard  the  request 
if  it  had  been  made.  I will  not  say  that  the  application  was 
not  made.  The  witnesses  were  brought  to  prove  what  the 
court  had  said  to  the  jury  in  the  charge.  I do  not  recollect 
Mr.  King  offering  to  prove  by  the  w itnesses  that  an  applica- 
tion was  made  to  the  Judge  to  file  his  opinion. 

J ames  M.  Porter.  I never  knew  of  but  one  case  of  Schwenk 
vs  Ebert.  I was  concerned  for  the  defendant,  the  appellant. 
On  the  trial  of  the  cause  I objected  to  the  bond  being  given  in 
evidence  and  made  points,  and  the  court  charged  on  them  and 
I took  exception  to  the  charge;  but  did  not  persist,  as  the  ver- 
dict was  for  less  than  the  justice’s  judgment  was.  The  justice 
had  given  judgment  for  28  dollars  and  50  cents.  The  verdict 
was  for  27  dollars  and  5 cents.  I took  a rule  to  shew  cause  why 
the  verdict  should  not  be  entered  without  costs.  On  20th 
November  1820,  the  rule  was  made  absolute.  There  were 
a number  of  cases  depending  upon  the  same  principle.  When 
the  rule  was  made  absolute,  a suggestion  was  made  that  the 
case  might  be  put  in  such  a shape  as  to  take  it  to  the  supreme 
court.  Mr.  Ross  said  they  would  take  the  case  of  Grace  vs. 
Altemus  to  the  supreme  court.  Judge  Porter  observed,  it 
would  be  better  to  file  one  opinion  that  would  embrace  all  the 
questions.  Some  terms  afterwards,  the  case  of  Grace  vs. 
Altemus  was  argued  and  the  opinion  was  filed  and  the  case 
was  taken  to  the  supreme  court. 

Cross  examined— 

It  is  my  impression  that  it  was  under- 
stood, that  a case  embracing  all  the  questions  should  be  taken 
to  the  supreme  court.  In  Grace  vs.  Altemus  other  evidence 
was  given  in  court  than  before  the  justice;  it  was  not  so  in 
Schwenk  vs.  Ebert.  Mr.  Charles  Davis  was  the  attorney 
employed  in  Schwenk  vs.  Ebert.  Mr. Ross  being  interested  in 
the  question  assisted  Mr.  Davis  in  the  argument.  The  sug- 
gestion may  have  amounted  to  a request  to  file  the  opinion, 
I do  not  recollect  the  expression. 

The  respondent’s  counsel  was  about  proceeding  to  adduce 
testimony  against  the  charges  contained  in  the  eighth  article 
of  impeachment — when  the  counsel  on  behalf  of  the  managers 
stated  that  they  abandoned  that  article. 

As  to  the  9th  article. 

Daniel  Wagener.  Some  person  requested  me  to  go  down 
to  the  court  house  and  on  the  way  going  down,  I met  Judge 
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Cooper.  I was  oil  one  side  of  the  street,  he  on  the  other  and 
he  called  me,  l went  over  to  him.  He  mentioned  what  had 
passed  in  relation  to  these  boys,  he  wished  me  not  to  aid  in 
their  discharge.  He  was  in  a passion.  I went  into  court,  the 
smallest  boy  had  a sicklv  countenance,  they  were  discharged. 
There  was  other  proof  of  his  sickness,  besides  his  appearance, 
by  the  mother  and  grand-mother.  Judge  Cooper  said  there 
was  a disagreement  between  him  and  the  Judge  about  dis- 
charging the  boys.  He  w'as  warm  and  wished  me  not  to  aid 
in  discharging  the  boys. 

Cross  examined — 

There  was  proof  as  to  the  sickness  of  the 
boy,  whether  they  were  sworn  or  not  I cannot  say.  I am  not 
positive  as  to  the  grand  mother.  The  impression  on  my  mind 
is,  that  the  grand  mother  was  taken  ill  in  court.  There  was 
no  physician  there,  that  I recollect.  We  thought  we  could 
not  discharge  the  one  without  the  other.  A man  of  the  name 
of  Buck  had  been  discharged,  who  was  sick.  He  was  in  for 
assault  and  battery,  judge  Cooper  concurred  in  his  discharge. 
There  was  no  examination  by  a physician  in  his  case.  The 
smallest  boy  was  about  12  years  old.  The  oldest  of  the  two 
Smiths  was  a man  grown  up. 

Dr.  John  O.  Wagner,  affirmed.  I attended  the  boy  in  the 
latter  end  of  July  and  the  beginning  of  August.  My  first  visit 
was  July  20,  1823,  I continued  till  the  7th  August.  He  was 
ill  of  bilious  fever.  He  was  not  dangerously  sick,  although 
confined  to  his  bed  and  room  during  that  time.  At  the  time 
of  my  discontinuing  my  visits,  with  care  and  prudence  and 
not  exposing  himself,  I had  no  doubt  of  the  re-establishment 
of  his  health.  » From  the  time  he  had  been  sick  he  must  have 
been  debilitated  and  liable  to  relapse, 

Cross  examined — 

His  relapse  in  jail  wmuld  depend  on  the 
necessary  diet  and  comforts  of  his  situation  in  jail.  I attend- 
ed this  boy  as  long  as  I considered  it  necessary.  The  oldest 
Smith  wras  a married  man,  I suppose  25  years  of  age.  My 
oldest  brother  and  Mr.  James  M.  Porter  are  married  to  sis- 
ters. 

Christopher  Meixsell  sworn.  I was  clerk  of  the  quarter 
sessions  of  Northampton  county  in  August  1823.  On  the  19th 
August  1823,  the  two  Smiths  w'ere  brought  before  the  court 
on  a charge  of  surety  of  the  peace.  The  court  sentenced  them 
to  give  security  to  keep  the  peace  and  pay  the  costs.  They 
could  not  do  it.  They  wrere  committed  to  jail.  On  the  21st 
of  the  same  month,  Mary  Smith,  the  sister  of  Charles  and  the 
mother  of  Peter,  came  into  court  and  whispered  to  me,  that 
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her  little  son  was  sick  in  jail.  I told  her  to  mention  it  to  the 
judge.  I believe  she  did.  I do  not  recollect  whether  1 told, 
her  to  go  or  some  one  else  did,  for  an  associate  judge,  she  did 
and  judge  Cooper  came.  He  would  not  agree  to  discharge 
them.  He  said  the  oldest  one  was  a very  bad  boy.  Judge 
Porter  said  that  as  the  boy  was  sick  and  it  was  a trifling 
matter,  they  had  better  discharge  them  both.  When  they  w ere 
talking  the  matters  over,  Mr.  John  Evans  got  up  and  said 
that  such  cases  had  taken  place;  and  the  court  had  a right  to 
alter  their  sentence  during  the  court.  But  still  judge  Cooper 
would  not  agree  to  have  him  discharged.  Judge  Porter  drew 
back  on  his  chair  and  said,  “ if  the  boy  dies,  his  blood  shall 
not  rest  on  my  head.”  or,  “ it  will  rest  on  your  head.”  I 
thought  the  boy  looked  very  unwell  and  was  frightened.  He 
had  no  way  to  get  out  under  50  days. 

As  to  the  10th  article. 

Matthias  Gress  sworn.  I was  a juryman  in  the  case  of 
Witchel  vs.  German,  on  the  second  trial.  I have  but  a feint 
recollection.  It  never  struck  me  that  I was  on  the  jury  until  I 
made  out  the  record.  I do  not  recollect  any  thing  being  said 
by  judge  Porter  when  the  verdict  was  given  in.  I do  not  re- 
collect seeing  Mr.  Jarret  in  the  court  house.  I am  prothono- 
tary  of  the  court  of  common  pleas  of  Northampton  county. 

"3  Witchell  vs.  Buskirk  and  Levers. 

] Same  vs.  German  and  Levers. 
Proves  the  records  in  ^Everhart  vs.  Reese,  (already  in  evi- 
the  cases  of  J dence.) 

J Schwenk  vs.  Ebert. 

Daniel  Wagener  again.  I was  sent  for  in  the  case  of  Wit- 
chell vs.  German.  I came  in  and  took  my  seat  and  it  w as 
stated  to  me  what  I was  wanted  for.  The  counsel  addressed 
the  court  pretty  rapidly,  Mr.  Scott  and  some  other  one,  as  to 
my  taking  any  part  m the  case.  It  wras  with  considerable 
reluctance  that  I consented  a rule  should  be  granted,  as  I had 
not  heard  the  cause.  The  rule  was  granted.  I cannot  say 
that  I observed  any  impropriety  in  the  conduct  of  judge  Por- 
ter towards  judge  Cooper  at  that  that  time.  Judge  Cooper 
was  not  willing  to  join  in  the  rule  to  shew  cause.  At  the  time 
the  new  trial  was  granted,  I did  not  hear  judge  Cooper  say 
yea  or  nay.  He  neither  concurred  nor  dissented.  He  said  lie 
did  not  wish  to  do  any  thing  that  would  injure  Mr.  Levers. 

Cross  examined— 

Messrs.  Stroud  and  Scott  w ere  counsel  for 
Witchell.  Levers  was  the  landlord  of  German,  and  took 
defence  in  the  suit.  Judge  Cooper  had  often  before  said  thai 
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he  thought  the  verdict  right,  but  when  the  new  trial  was 
granted,  I do  not  recollect  him  saying  so. 

Re-examined — 

When  I came  in,  I very  soon  understood  the 
views  of  both  Judge  Porter  and  Judge  Cooper. 

William  Stroud  sworn.  I was  in  court  when  the  motion  for 
a new  trial  was  made  in  Witchell  vs.  German.  I thought  the 
counsel  did  not  behave  respectfully  to  the  court.  Judge  Por-  . 
ter  said  a new  trial  ought  to  be  granted.  Judge  Cooper  dis- 
agreed. I saw  nothing  in  judge  Porter’s  conduct  towards 
judge  Cooper  that  was  improper. 

Cross  examined— 

I am  brother  to  George  M.  Stroud.  I felt 
some  interest  in  the  case.  I think  I was  not  there  the  whole 
time  of  the  trial. 

Re-examined — ■ 

I think  all  the  jurymen  were  discharged  at 
the  time  the  motion  was  made  for  a new  trial.  I did  not  see 
Mr.  Jarrett  there. 

As  to  the  11th  article. 

Peter  Ihrie,  jr.  I was  counsel  for  the  defendant  in  Reese 
vs.  Sigman.  After  the  evidence  and  arguments  were  closed  on 
both  sides,  the  judge  commenced  his  charge,  and  charged 
pretty  decidedly  in  favor  of  the  defendant.  He  decided  the 
points  of  law  in  favor  of  the  defendant.  I think  he  submitted 
the  facts  to  the  jury.  It  is  his  uniform  practice  to  submit  the 
facts  to  the  juries.  I do  not  know  of  a single  instance  in  which 
he  has  not  submitted  the  facts  to  the  jury.  I have  no  recol- 
lection that  there  was  any  thing  indecorous  or  improper  in 
the  conduct  of  judge  Porter  towards  his  associate  judge  Coop- 
er on  that  occasion,  I think  judge  Cooper  differed  from  the 
opinion  delivered  to  the  jury  by  Judge  Porter;  but  I have  no 
recollection  of  his  stating  that  difference  to  the  jury.  I was  in 
court  until  the  jury  left  the  box  and  retired  to  their  chamber. 
Pam  not  sure  whether  Judge  Wagener  was  on  the  bench  or 
not  If  any  thing  unusual  had  taken  place  I should  have  ob 
served  it. 

Cross  examined — 

It  must  be  three  or  four  years  since,  per- 
haps more.  So  far  as  I have  stated  I have  a distinct  recol- 
lection, some  things  may  have  occurred  which  I do  not  now 
recollect. 

I do  not  recollect  Judge  Porter  saying  “It  is  the  the  opin- 
ion of  the  court.”  I have  no  recollection  of  judge  Cooper 
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, saying  he  was  of  a different  opinion  after  judge  Porter 
charged.  Mr.  Ross  was  concerned  for  the  plaintiff. 

Abraham  Sigman  sworn.  I was  present  at  the  trial  of 
Rees  vs.  Sigman,  I was  a witness.  After  the  witnesses  were 
all  done,  the  judge  charged  the  jury  and  they  brought  in  a 
verdict  in  favor  of  my  mother.  I saw  nothing  out  of  the  way 
in  judge  Porter’s  conduct.  Judge  Wagener,  Judge  Porter  and 
Judge  Cooper  were  on  the  bench.  I did  not  hear  Judge  Coo- 
per say  any  thing.  I did  not  hear  him  attempt  to  say  any  thing. 

Cross  examined — 

I was  there  the  whole  trial,  attending  for 
my  mother;  I was  a witness  also.  I did  not  hear  Judge  Por- 
ter and  Cooper  speak  together,  that  I recollect.  I do  not  recol- 
leet  judge  Cooper  saying  he  was  of  a different  opinion  or  that 
judge  Porter  said  it  was  the  opinion  of  the  court.  I was  look- 
ing at  them  and  saw  no  motions  that  I noticed.  I w as  not  so 
near.  I was  in  the  bar  I think  all  the  time,  behind  Mr.  Ihrie, 
my  mother  w as  not  in  court.  There  were  a considerable  num- 
ber of  people  in  the  court  house.  If  there  was  any  thing  said 
it  must  have  been  in  a very  low  voice. 

Daniel  Wagener.  I was  present  at  the  trial  of  Reese  vs. 
Sigman.  I think  I heard  judge  Cooper  say  he  was  of  a dif- 
ferent opinion.  He  had  intimated  this  opinion  befoi*e  the 
charge,  that  he  was  in  favor  of  the  plaintiff.  Judge  Cooper 
was  not  to  my  knowledge  prevented  from  giving  his  opinion, 
not  that  I saw  or  heard.  I concurred  with  the  president.  The 
opinion  delivered  by  him  was  the  opinion  of  the  court,  of  judge 
Porter  and  myself.  There  was  nothing  remarkable  in  the 
conduct  of  judge  Porter  to  judge  Cooper  on  that  occasion,  to 
my  recollection. 

Cross  examined — 

After  the  charge  was  given,  Judge  Cooper 
said  he  was  of  a different  opinion,  loud  enough  for  the  jury  to 
hear  him.  I cannot  recollect  that  judge  Porter  said  it  is  the 
opinion  of  the  court.  Rut  it  was  the  opinion  of  a majority  of 
the  court. 

Mr.  Brown  offers  to  prove  the  general  urbanity  and  good 
character  of  judge  Porter. 

Witness  proceeds.  I have  been  associate  judge  20  years 
and  upwards.  I was  appointed  some  years  after  judge  Cooper. 
JiK*ge  Porter  has  been  the  president  a good  many  years,  up» 
wards  of  14  years.  Judge  Porter’s  conduct  during  all  that 
time  for  urbanity  and  civility,  has  always  been  correct  as  far 
as  my  know  ledge  goes 

On  motion  ot  Mr.  Ogle  and  Mr.  Garber,  the  court  wTas  ad- 
journed until  3 o’clock  in  the  afternoon. 


O'*' 
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Same  day,  3 P.  M. 


Daniel  W agener.  Cross  examined — • 

There  was  some  little  matter  between 
judge  Cooper  and  myself  on  a certain  occasion,  respecting  his 
improper  conduct  in  a case  I had  in  court.  It  was  out  of 
doors.  I cannot  say  there  was  any  animosity.  This  was#a 
long  time  after  the  thing  took  place,  when  there  was  some 
warmth  before  Robert  Innes’s  door.  The  case  I had  with 
Messinger  was  compromised.  It  is  some  time  since. 

There  was  an  application  to  the  court  for  a bridge  orer 
Bushkiln.  which  had  been  built  by  private  subscription  and 
which  a grand  jury  had  allowed  to  be  put  on  the  same  foot- 
ing as  other  county  bridges,  so  far  as  respected  repairs. 

Mr.  Douglass  objects  to  the  examination  as  to  the  particu- 
lars of  the  quarrel  or  dispute  between  the  witness  and  judge 
Cooper. 

Mr.  Brown.  We  have  had  the  gentleman’s  question  an- 
swered, that  there  w as  a dispute  or  misunderstanding  between 
the  witness  and  judge  Cooper.  We  now  wish  the  witness  to 
state  all  the  circumstances.  The  question  was  asked,  with  a 
view'  to  draw  the  inference,  that  the  witness  is  not  on  good 
terms  with  judge  Cooper,  and  consequently  prejudiced.  If  the 
circumstances  which  gave  rise  to  this  warmth  are  detailed, 
the  gentleman  is  aware  that  it  w ill  appear  that  judge  Cooper, 
as  usually  was  the  case  with  him,  was  the  aggressor,  and 
judge  Wagener  in  the  right. 

Mr.  Douglass.  At  the  suggestion  of  the  court  I withdrew 
the  question  as  to  the  circumstances.  I did  it  to  save  time. 

The  president  stated  that  he  had  never  known  such  a prac- 
tice, as  to  permit  the  detail  of  particulars,  w'hen  a witness  has 
been  asked  if  he  had  a misunderstanding  with  another  per- 
son. 

Mr.  Browm  then  proposed  the  following  question  to  the 
witness:  As  you  have  known  judge  Porter  for  a number  of 
years,  please  to  state  what  is  his  general  chareter  for  honesty, 
officially  and  individually?  which  was  objected  to  by  Doug- 
lass. and 

Mr.  Brown  then  reduced  his  question  to  writing,  as  fol- 
lows:— “ You  state,  sir,  that  you  have  been  an  associate  judge 
of  the  court  of  common  pleas  of  Northampton  county,  of  which 
judge  Porter  is  president,  for  upwards  of  fourteen  years;  I 
will  ask  you  what  has  been  his  general  character  for  honesty 
during  that  time?” 
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Mr.  Brown.  The  grounds  upon  which  I offer  the  evidence 
are,  that  this  proceeding  partakes  of  the  nature  of  a criminal 
proceeding.  If  so,  the  rules  of  evidence  in  criminal  cases  are 
to  govern.  The  first  article  of  impeachment  charges  the  con- 
duct of  the  respondent  to  have  been  wilful  and  corrupt.  The 
3d,  unlawfully  attempting  to  compound  a felony.  The  next 
charges  compounding  a felony  in  the  case  of  Mill.  Wherever 
there  is  a criminal  charge  which  compromits  character,  yon 
can  give  character  in  evidence. 

Mr.  Douglass.  If  a man  is  charged  with  assault  and  bat- 
tery. he  cannot  give  his  character  as  to  larceny.  We  stand 
here  to  produce  evidence  to  convict  the  respondent  of  the  mat- 
ters charged.  There  is  no  charge  against  the  respondent’s 
honesty  as  a man.  It  is  only  for  permitting  the  compounding 
of  a felony,  not  for  compounding  it.  There  is  not  a single 
charge  that  imputes  dishonesty.  He  is  only  charged  with 
official  misconduct. 

Where  would  a prosecution  end  if  you  go  into  such  extra- 
neous matter.  Every  person  shall  be  presumed  innocent,  ex- 
cept of  what  he  is  convicted  by  evidence.  We  admit  bis  ge- 
neral honesty  and  good  character,  except  wherein  we  have 
impugned  it  by  proof  of  official  misconduct. 

(322  dacnally,  read  by  president  who  asked  Mr.  Doug- 
lass. how  do  you  distinguish  this  case  from  that:) 

Mr.  Douglass.  If  the  question  was  what  is  the  repondent’s 
official  character  as  a judge?  the  rule  would  apply.  Here  it 
has  no  application,  because  the  question  is,  as  to  his  character 
for  honesty.  The  inquiry  ought  to  have  a connection  with 
the  sub  ject  matter  of  charge.  The  inquiry  is  not  as  to  general 
character.  Honesty  is  only  a species  not  a genus. 

Mr.  Brow  n.  The  course  pursued  by  the  gentleman,  reminds 
me  of  the  fable  of  Acteon,  who  being  turned  into  a stag,  was 
killed  by  his  own  dogs.  The  managers  have  become  respond- 
ents and  cry  our  mercy.  The  law  is  as  firmly  based  as  the 
building  you  occupy.  Wherever  the  charge  imputes  fraud, 
dishonesty,  moral  turpitude,  the  evidence  of  general  good 
character  for  integrity  is  admissible.  We  propose  laying  the 
axe  to  the  root  of  this  rotten  tree,  by  shewing  that  in  all  his 
acts  he  is  an  honest  man,  and  they  fear  the  effect  of  the  proof. 
In  one  of  the  articles  the  respondent  is  charged  writh  forgery; 
and  I have  known,  in  more  instances  than  one,  the  evidence 
of  general  good  character  alone  acquit  a man  charged  with 
felony,  w ithout  any  other  evidence  on  his  behalf.  The  reason 
is  obvious,  it  cannot  be  presumed  that  a man  of  good  charac- 
ter would  do  a dishonest  act,  and  in  such  cases  cannot  evidence 
of  a general  good  character  for  honesty  be  produced?  They 
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1'iave  attempted  to  assail  the  respondent’s  character  vitally; 
but  they  have  grappled  with  a brazen  wall. 

Mr.  Hawkins.  I think  the  course  is  fruitless  and  unnecessary, 
I am  satisfied  as  to  the  respondent’s  good  character  and  con- 
duct. If  there  had  been  any  evidence  on  part  of  the  common- 
wealth to  affect  the  respondent’s  general  character,  the  evidence 
would  be  proper;  otherwise  not.  The  time  that  it  will  occu- 
pj  vill  be  considerable.  If  it  be  done,  the  commonwealth 
v,iJ  have  the  right  to  examine  evidence  again  as  to  the  wit- 
nesses and  the  respondent’s  characters.  Not  that  I suppose 
that  course  could  or  would  be  taken  in  this  case;  but  it  may 
be  done  in  other  cases,  which  may  come  hereafter. 

Mr.  Dunlop.  I hope  the  court  will  not  set  the  precedent, 
to  decide  against  this  question  being  put.  There  would  be 
high  impropriety  in  doing  so.  It  may  be  brought  to  bear 
upon  us  with  force  hereafter ; I would  therefore  suggest  the 
withdrawing  of  the  question. 

Mr.  Lrow  n stated  that  as  the  counsel  for  the  managers  had 
admitted  what  he  intended  to  prove,  he  would,  in  compliance 
with  the  suggestion  of  the  honourable  member,  withdraw  the 
question  and  here  rest  the  defence  for  the  present. 

Mr.  Douglass  called  Hugh  Bellas  to  explain  part  of  his 
testimony  and  to  rebut  the  testimony  of  other  witnesses. 

Hugh  Bellas.  When  I left  Easton  at  April  term  1818, 
1 instructed  Mr.  Porter  to  attend  to  the  completion  of  the 
bills  of  exceptions.  I think  the  day  I left  Easton,  I sent  to 
Philadelphia  for  a writ  of  error.  A number  of  letters  passed 
between  Mr.  Porter  and  myself  previous  to  the  receipt  of  this 
letter,  with  respect  to  the  removal  of  this  cause  to  the  su- 
pieme  court.  Accompanying  this  letter  was  a copy  of  re- 
cord to  which  it  refers.  It  wras  at  the  express  request  of  the 
committee  of  inquiry  last  winter,  that  I attended  before  them. 
In  consequence  of  what  passed,  I wrote  to  Sunbury  and  had 
the  letter  sent  down  to  me  at  this  place.  I did  not  exhibit 
it  voluntarily;  I did  it  at  the  request  of  the  committee. 

Since  I testified,  I recollect  there  was  an  agreement  with 
respect  to  the  admission  of  papers  in  evidence.  At  the  com- 
mencement of  the  cause  there  was  some  difficulty  in  proving 
the  article  of  agreement,  because  the  depositions  {moving  it, 
had  not  been  filed  according  to  the  rule  of  court.  The  court 
seemed  to  accede  to  our  objection; — we,  however  agreed,  that 
all  the  depositions  taken  should  be  read,  notwithstanding  they 
were  not  filed. 

I have  never  had  but  one  impression  and  that  is,  that  that 
letter  from  myself  to  Clark,  never  did  form  any  part  of  any 
agreement  to  admit  papers  in  evidence.  I have  the  firmest 
belief  that  no  such  thing  took  place. 
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Cross  examined— 

I think  when  before  the  committee,  I did 
say,  that  I could  not  say  whether  the  language  interlined  in 
the  charge  was  used  or  not.  I cannot  now  say,  whether  it 
was  used  or  not.  I was  attending  here  before  the  committee 
in  judge  Chapman’s  case,  last  winter  and  while  here,  I was 
requested  to  come  before  the  committee  in  judge  Porter’s  case. 
I had  on  my  return  from  Easton  and  frequently  afterwards, 
spoken  of  this  case  to  my  friends  and  acquaintances,  as  a sin- 
gular proceeding.  I had  talked  of  it  freely.  When  the  judge 
was  requested  to  charge  on  the  points,  he  said  he  had  been 
caught  that  way  already  and  would  not  answer  them  further 
than  as  they  were  on  his  notes.  I declined  going  before  the 
committee  when  requested.  One  of  the  members  then  called 
on  me  and  insisted  on  my  coming;  when  I came  in,  I protest- 
ed against  being  a volunteer.  The  committee  heard  what  I 
had  to  say  without  oath.  I communicated  the  contents  of  the 
letter  to  the  committee. 

Question  by  Mr.  Brown — Who  requested  you  to  come  be- 
fore the  committee  of  inquiry  last  year? 

Answer.  Jacob  W.  Seitzinger. 

The  evidence  on  both  sides  closed  at  20  minutes  past  4 
o’clock,  P.  M.  Dec.  29,  1825,  and  the  witnesses  were  all  dis- 
charged. 

The  counsel  for  the  managers  requested  time  till  to-morrow 
to  enable  him  to  prepare. 

A motion  was  then  made  by  Mr.  Dunlop  and  Mr.  Power, 
that  the  court  adjourn. 

On  the  question — Will  the  court  adjourn? 

The  yeas  and  nays  were  required  by  Mr.  Kitchen  and  Mr. 
Burnside,  and  were  as  follow: 

YEAS — Messrs.  Allshouse,  Audenried,  Dunlop,  Emlen, 
Groves,  Hawkins,  Herbert,  Mann,  Ogle,  Power,  Ritscher, 
Ryon,  St.  Clair,  Sullivan,  Winter,  Mahon,  President — 16. 

NAYS — Messrs.  Burnside,  Dewart,  Duncan,  Garber,  Ha- 
milton. Henderson;  Kelton,  Kerlin,  Kitchin,  Knight,  Leech, 
MT1  vain,  Moore,  Schall — 14. 

So  it  was  determined  in  the  affirmative. 

And  the  court  was  adjourned  until  to-morrow  morning,  at 
10  o’clock. 
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FRIDAY,  December  30,  1825. 

The  court  was  duly  opened. 

The  members  were  all  present  except  Mr.  Sutherland. 

The  managers  and  the  respondent,  with  their  respective 
counsel  attended. 

Mr.  Douglass,  counsel  for  the  managers,  commenced  his 
argument  at  10  minutes  before  10  o’clock  and  concluded  at  5 
minutes  before  11  o’clock,  A.  M. 

The  following  is  a sketch  of  his  remarks: 

Mr.  President  and  Gentlemen  of  this  Honorable  Court. 

The  testimony  having  closed,  it  becomes  my  duty  to 
lay  before  you,  the  principles  upon  which  the  managers  rely 
in  support  of  this  impeachment,  together  with  the  law  which 
•we  shall  adduce  as  applicable  to  the  case.  I cannot  boast  of 
the  eloquence  which  my  opponent  possesses.  I shall  not  amuse 
or  perhaps  delight  you,  as  he  can,  by  excursive  flights  into  the 
regions  of  fancy,  nor  deck  my  path  with  all  the  flowers  and 
sweets  culled  from  the  choicest  gardens  of  literature,  which 
that  gentleman  lias  so  happily  at  his  command.  I must  rely 
upon  your  sober  judgments  and  the  strength  of  the  proposi- 
tions and  arguments  which  I shall  adduce,  and  the  applicabi- 
lity of  the  law,  which  I shall  bring  forward,  for  an  attentive 
hearing  and  a due  consideration  in  the  investigation  of  this 
case. 

The  oath  taken  by  a judge  upon  his  induction  to  office,  re- 
quires the  performance  of  the  duties  of  his  office  with  fidelity. 
(Constitution  of  Pennsylvania,  article  8th.)  “ Members  of 

the  general  assembly  and  all  officers,  executive  and  judicial , 
shall  be  bound  by  oath  or  affirmation  to  support  the  constitu- 
tion of  this  commonwealth  and  to  perform  the  duties  of  their 
respective  offices  with  fidelity.” 

The  2d  section  of  the  5th  article  declares:  “The  Judges  of 
the  supreme  court  and  of  the  several  courts  of  common  pleas, 
shall  hold  their  office  during  good  behaviour.”  The  ten- 
ure being  only  during  good  behaviour,  any  misdemeanor 
terminates  the  tenure  virtually  and  constitutionally  and 
forfeits  the  office.  The  sentence  is  mere  form;  it  is  the 
consequence  of  the  misdemeanor.  The  3d  section  of  the  4th 
article  of  the  constitution  is  pertinent  to  this  cause  and  lays 
down  the  manner  in  which  this  misbehaviour  shall  be  tried. 

“ The  governor  and  all  other  civil  officers  underthis  common- 
wealth.  shall  be  liable  to  impeachment  for  any  misdemeanor 
in  office:  but  judgment  in  such  cases  shall  not  extend  further 
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than  to  removal  from  office,  and  disqualification  to  hold  any 
office  of  honor,  trust  or  profit  under  this  commonwealth:  the 
party  whether  convicted  or  acquitted,  shall  nevertheless  be 
liable  to  indictment,  trial,  judgment  and  punishment  accord- 
ing to  law.” 

What  is  a misdemeanor  in  office?  It  is  a misbehaviour  in 
office,  inconsistent  with  the  oath  and  duty  of  the  incumbent. 
Compare  this  case  with  others  of  a similar  nature,  for  we  must 
judge  by  analogy  and  comparison,  and  see  if  this  definition  is 
not  correct.  In  judge  Chase’s  trial,  page  238,  in  Mr.  Nichol- 
son’s argument.  “ In  all  the  authorities,  misbehaviour  in  office 
is  defined  to  be  a breach  of  duty.  A misdemeanor  in  office  is 
therefore  nothing  more  nor  less  than  an  improper  discharge  of 
the  duties  of  the  office,  or  the  omission  to  do  an  act  which  the 
officer  is  bound  to  do.”  I do  not  concur  in  the  doctrine,  that 
to  constitute  matter  of  impeachment,  the  offence  should  be  an 
indictable  one,  because  the  constitution  has  declared  that  after 
conviction  or  acquittal,  the  party  shall  still  be  liable  to  in- 
dictment, trial,  judgment  and  punishment  at  law.  Such  an 
inference  cannot  be  legally  drawn  from  the  expressions  used 
in  that  intrument.  In  this  state,  the  extent  of  the  punishment, 
upon  a conviction  on  impeachment  is  limited.  The  constitu- 
tional punishment  might  not  be  sufficient  for  the  due  punish- 
ment of  some  crimes  and  misdemeanors  which  an  officer  might 
commit,  and  therefore,  although  the  punishment  on  the  im- 
peachment cannot  extend  further  than  removal  from  office  and 
disqualification  to  hold  office,  yet  the  punishment  provided  by 
law  for  the  offence  committed,  had  it  been  perpetrated  by  a 
private  citizen,  may  be  superadded.  Tins  is  not  the  case  in 
England,  because  there,  on  a conviction  in  the  house  of  lords, 
that  body  can  inflict  whatever  punishment  they  conceive  the 
offence  deserves.  They  can  remove  from  office,  they  can  dis- 
qualify from  holding  office,  impose  fines,  imprisonment  or  in- 
flict whatever  punishment  they  think  proper  upon  a conviction 
on  impeachment.  As  the  punishment  there  reaches  the  w hole 
offence,  the  party  cannot  afterwards  be  indicted  or  punished 
at  law  for  the  same  offence.  And  in  this  distinction,  consists 
the  difference  between  the  manner  of  proceeding  in  cases  of 
impeaehment,  in  the  two  countries. 

I contend  that  all  misdemeanors  in  office  are  impeachable, 
yet  there  are  many  of  them  which  would  not  be  indictable. 
There  may  be  other  reasonable  grounds,  not  partaking  of  the 
criminal  character  of  misdemeanor,  for  which  an  officer  may 
be  removed  agreeably  to  the  constitution.  Such  for  instance, 
as  habitual  intoxication  in  a judge,  when  not  on  the  bench, 
whereby  his  mind  becomes  enfeebled  and  his  mental  faculties 
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impaired.  So  too  in  cases  of  continued  indisposition  or  de- 
rangement of  intellect,  whereby  the  incumbent  is  rendered 
unfit  to  discharge  the  duties  of  the  office.  In  such  cases  he 
would  be  a proper  subject  for  removal  by  address.  Butwhere- 
ever  the  offence  amounts  to  a misdemeanor,  removal  by  address 
cannot  be  resorted  to;  impeachment  is  the  mode  of  trial  pro- 
vided by  the  constitution.  Suppose  upon  the  eve  of  an  impor- 
tant election,  the  governor,  in  order  to  gain  influential  men 
over  to  his  support,  should  promise  them  offices  for  their  sup- 
port. He  could  not  be  indicted  for  this  and  yet  it  would  bean 
official  misdemeanor,  for  which  he  would  deservedly  be  liable 
to  impeachment  and  punishment.  The  books  are  full  of  cases 
of  this  kind;  I will  turn  to  some  of  them. 

Judge  Addison  was  impeached  fora  usurpation  of  power  in 
preventing  his  colleague,  by  an  exertion  of  authority,  from  ex- 
ercising the  right  to  charge  a grand  jury,  and  preventing  the 
jury  in  a civil  case,  from  paying  attention  to  the  legal  opinion 
expressed  by  his  colleague.  He  was  convicted  and  removed 
from  office,  because  he  acted  in  express  violation  of  the  duties 
of  his  office,  of  the  constitution  and  the  laws.  Yet  when  an 
application  was  made,  before  the  impeachment  took  place, 
to  the  supreme  court  of  this  commonwealth  for  an  informa- 
tion, for  the  very  offence  for  which  he  was  afterwards  im- 
peached and  convicted;  the  court  said  ‘ ‘we  are  unanimously 
of  opinion,  that  the  case  does  not  present  to  our  consideration 
an  indictable  offence.”  4 Dallas’s  Rep.  225. 

I will  next  read  the  case  of  Judge  Pickering  from  Ser- 
geant’s Constitutional  Law,  page  364.  ‘‘In  January  1804, 
John  Pickering,  judge  of  the  district  court  of  the  United 
States  for  New  Hampshire,  was  impeached  by  the  House  of 
Representatives  of  the  United  States,  on  four  articles.  First, 
For  misbehaviour  as  a judge,  in  ordering  the  delivery  to  the 
claimant  of  goods  seized  by  the.  Collector,  without  requiring 
.security.  2d,  In  refusing  to  bear  evidence  offered  on  the 
part  of  the  United  States,  to  shew  a forfeiture  of  said  goods. 
3d,  In  refusing  to  allow  the  United  States  to  appeal  from  his 
decision,  in  a case  of  admiralty  and  maritime  jurisdic  tion, 
where  the  matter  in  dispute  exceeded  three  hundred  dollars. 
4th,  For  appearing  on  the  bench  for  the  purpose  of  adminis- 
tering justice,  in  a state  of  total  intoxication,  produced  by  he 
free  and  intemperate  use  of  inebriating  liquors,  and  then  and 
there  frequently,  in  a most  profane  and  indecent  manner  in- 
voking the  name  of  the  Supreme  Being.  He  was  found  guilty 
on  all  these  charges,  by  a constitutional  majority  of  the  Se- 
nate and  a sentence  of  removal  from  office  was  passed,  on  the 
12th  March,  1804.” 
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1 will  also  refer  to  the  appendix  to  Judge  Addison^s  trial, 
page  9,  referring  to  Comyn’s  Digest.  Title  Pari.  Letter, 

L.  37. 

“Lord  Bacon,  chancellor,  was  impeached  for  bribery. 

The  duke  of  Buckingham,- for  the  sale  and  purchase  of  offi- 
ces. 

The  lord  Finch,  for  unlawful  methods  of  enlarging  the  for- 
est, when  assistant  to  the  justices  in  Eyre. 

For  threatening  other  judges  to  subscribe  to  his  opinions  : 

For  delivering  opinions,  which  he  knew  to  be  contrary  to 
law: 

For  drawing  the  business  of  the  court  to  his  chamber. 

The  fourth  fifth  and  sixth  articles  against  lord  keeper 
Finch,  were  as  follow: 

4.  That  being  chief  justice  of  the  common  pleas,  in  the  year 
1635,  he  drew  up  the  questions  and  opinions  concerning  ship 
money,  and  solicited  and  procured  the  judges  to  sign  them. 

5.  That  he  subscribed  an  extrajudicial  opinion,  relating  to 
ship  money  himself  and  pressed  the  justices  Hutton  and 
Crooke,  to  sign  them  against  their  consciences. 

6.  That  he  delivered  his  opinion  against  Mr.  Hampden,  in 
the  exchequer  chamber,  in  the  case  of  ship  money  and  threat- 
ened the  said  judges,  to  induce  them  to  deliver  the  like  opin- 
ion and  urged  Bacon  Denham  to  retract  the  opinion  he  had 
given  for  Mr.  Hampden. 

I would  ask  this  honourable  court,  whether,  all  these  cases 
which  I have  enumerated^  were  indictable  offences,  or  whe- 
ther any  of  them  were? 

This  position  too,  is  strengthened  by  the  expressions  used 
in  the  conclusion  of  the  third  section  of  the  fourth  article  of 
the  constitution  already  cited,  which  makes  officers  impeach- 
able for  all  misdemeanors  in  office  and  liable  to  be  indicted, 
also,  for  such  of  them  as  are  indictable. 

As,  however,  in  the  present  case,  the  most,  if  not  all,  the 
articles  of  impeachment  set  forth  indictable  offences,  I need 
not  occupy  much  of  your  time  in  dwelling  upon  this  subject. 
What  I would  ask,  is  the  criterion  by  which  we  determine  a 
case  of  misdemeanor  in  office,  to  be  impeachable?  The  most 
sensible  opinion  upon  this  subject,  which  I can  find,  is  the 
opinion  of  judge  Duncan,  in  the  case  of  Wilson  vs.  The  Com- 
monwealth. to  be  found  in  10th  Sergeant  and  Rawle,  p.  375. 
James  Wilson,  Esq.  a justice  of  the  peace,  had  been  indicted 
and  convicted  under  the  23d  section  of  the  act  of  20th  March, 
1810,  which  requires  justices,  on  demand  made  by  either 
party,  to  make  out  a copy  of  their  procedings,.  &c.  This 
opinion,  sir,  is  lucid  and  profound.  The  first  objection  in 
that  case  was,  “that  the  offence  was  not  indictable,”  and  in 
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the  argument,  the  counsel  admitted,  that  it  was  impeachable 
and  denied  that  it  was  indictable.  In  answer  to  this  .excep- 
tion judge  Duncan  says,  “ the  first  objection  is,  that  this  is 
not  an  indictable  offence,  but  the  ground  of  impeachment. 
The  answer  to  this  is  a short  one.  It  was  made  the  duty  of 
the  officer  to  deliver  a copy  of  his  proceedings,  on  demand  by 
either  party.  It  was  a public  duty  and  the  refusal  a public 
offence  and  indictable.” 

So  far  I have  thought  it  my  duty  to  premise  before  enter- 
ing upon  the  facts  of  this  case. 

I shall  make  no  points  in  the  consideration  of  this  matter, 
but  take  the  charges  up  in  order  and  cite  the  law  applicable 
to  each  one.  Wherever  there  is  no  particular  law  applicable 
to  them,  I will  say  so,  as  I proceed. 

1st  Article.  There  is  no  particular  law,  upon  which  I shall 
rely,  to  support  the  charges  contained  in  this  article.  The 
question  will  be,  whether,  the  respondents  conduct  w7as  a 
breach  of  duty,  inconsistent  with  his  oath  of  office,  in  sitting 
upon  the  argument  of  the  exceptions  when  requested  to  with- 
draw, or  to  sit  at  all,  if  he  heard  no  such  request. 

2d  Article.  I will  contend  that  the  facts  developed  under 
this  charge,  disclose  a gross  violation  of  the  rights  of  the 
citizen,  in  the  conduct  practised  by  the  respondent  towards 
Beidelman,  Young  and  Haberacker.  Much  law  may  be  pro- 
duced to  support  me  in  this.  The  three  persons  named  were, 
as  I shall  shew,  arrested,  restrained  of  their  liberty,  brought 
up  before  the  court  in  public  and  exposed  to  ridicule  and  con- 
tempt, and  made  a laughing  stock  before  the  whole  assem- 
bled county,  without  any  legal  complaint  having  been  pre- 
ferred against  them.  To  shew  this  to  be  a breach  of  official 
duty,  I will  read  from  4 Bl.  Com.  289,  as  to  what  consti- 
tutes an  arrest. 

“ First  then  of  an  arrest;  which  is  the  apprehending  or  re- 
straining of  one’s  person,  in  order  to  be  forthcoming  to  an- 
swer an  alleged  or  suspected  crime.  To  this  arrest  all  per- 
sons whatsoever  are,  without  distinction,  equally  liable  in  all 
criminal  cases  : but  no  man  is  to  be  arrested  unless  charged 
with  such  a crime,  as  will  at  least  justify  holding  him  to  bail, 
wdicn  taken.  And  in  general,  an  arrest  may  be  made  four 
ways  : 1.  By  warrant  : 2.  By  an  officer  without  warrant : 
3.  By  a private  person  also  without  warrant:  4.  By  an  hue 
and  cry.”  An  arrest  without  warrant  is  the  point  to  which 
I w ill  direct  your  attention. 

In  the  constitution  of  this  commonwealth,  the  charter  of 
your  rights  and  liberties,  art.  9,  sec.  1.  it  is  declared:  “All 
men  are  born  equally  free  and  independent  and  have  certain 
inherent  and  indefeasible  rights,  among  which,  are  those  of 
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enjoying  and  defending  life  and  liberty , of  acquiring,  possess- 
ing  and  protecting  property  and  reputation,  and  pursuing 
their  own  happiness.” 

To  shew  the  cases  in  which  a man  may  legally  be  ar- 
rested without  warrant,  I refer  to  Archibold’s  criminal  plead- 
ings. 255. 

“ A justice  of  peace  may  apprehend,  or  cause  to  be  appre- 
hended, by  a verbal  order  merely,  any  person  committing  a 
felony  or  breach  of  the  peace  in  his  presence.”  A president 
judge  is  a justice  of  the  peace  within  his  district,  an  asso- 
ciate judge  within  his  county.  They  are  bound  by  the  prin- 
ciple which  I have  just  read;  they  can  arrest  or  order  an  ar- 
rest for  felony  or  breach  of  the  peace,  committed  in  their  pre- 
sence. They  can  bring  a man  up  on  an  order,  and  it  is  no 
matter  whether  the  person  comes  voluntarily;  consents,  or  is 
forced  to  appear,  it  is  an  arrest.  If  a person  is  brought  up 
on  a verbal  order,  not  in  any  ofthe  cases  stated,  it  is  a viola- 
tion of  the  liberty  of  the  citizen.  In  the  case  of  the  common- 
wealth vs.  Connor,  3d  Binney  38,  the  law  is  laid  down  in  the 
syllabus  of  the  case,  as  follow: 

“ A warrant  of  arrest,  issued  upon  common  rumour  and  re- 
port of  the  party’s  guilt,  though  it  recite  that  there  was  dan- 
ger of  his  escaping,  before  witnesses  could  be  summoned  to 
enable  the  judge  to  issue  it  upon  oath,  is  illegal,  and  the  con- 
stable to  whom  it  is  directed  is  not  bound  to  execute  it.”  See 
chief  justice  Tilghman’s  opinion,  page  43. 

If  in  the  present  case,  the  judge  had  issued  a warrant  for 
the  persons  brought  before  him  or  the  court,  without  a com- 
plaint on  oath,  it  would  have  been  a lawless  act  in  the  judge, 
and  would  not  have  justified  the  officer  who  might  have  been 
sent  to  execute  it.  The  conduct  of  the  judge  in  sending  a ver- 
bal order  and  causing  their  arrest,  when  no  complaint  has 
been  made  on  oath,  and  no  act  wras  done  by  them  in  the  judge’s 
presence  which  would  have  authorized  his  interfering,  was 
still  more  reprehensible. 

Articles  3 and  4 are  nearly  of  the  same  bearing,  although 
the  testimony  may  make  some  difference  in  some  of  the  fea- 
tures. I shall  refer  to  some  authorities  in  support  of  these 
articles’ 

4.  Blackstone’s  Com.  133.  “ Of  a nature  somewhat  simi- 

lar to  the  two  last,  is  the  offence  of  theft  bote,  wffiich  is  where 
the  party  robbed  not  only  knows  the  felon,  but  also  takes  his 
goods  again,  or  other  amends,  upon  agreement  not  to  prose- 
cute. This  is  frequently  called  compounding  a felony,  and 
formerly  was  held  to  make  a man  an  accessary;  but  is  now 
punished  only  with  fine  and  imprisonment.  This  perversion 
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of  justice,  in  the  old  Gothic  constitutions,  was  liable  to  the 
most  severe  and  infamous  punishment.” 

We  have  an  act  of  Assembly  too,  precisely  on  this  point;  I 
allude  to  the  32d  section  of  the  act  of  31st  March  1718.  Pur- 
don’s  Dig.  740. 

“ If  any  person  or  persons  shall  agree  or  compound,  or  take 
satisfaction  for  any  stealing  or  goods  stolen,  such  person  shall 
forfeit  twice  the  value  of  the  sums  agreed  for  or  taken;  but  no 
person  shall  be  debarred  from  taking  his  goods  back,  which 
are  stolen,  provided  he  prosecute  the  felon.” 

Under  the  4th  ar  ticle,  I will  contend  that  Mill  was  clearly 
guilty  of  a larceny.  That  it  was  altogether  immaterial  whe- 
ther the  single  bill,  which  was  the  subject  of  the  larceny,  had 
been  assigned  to  Mr.  Levers  or  not.  The  act  of  Assembly  of 
28th  May  1715,  (Purdon  97)  relative  to  the  assignment  of 
bonds,  specialties  and  promissory  notes,  cannot  affect  the  case. 
It  merely  requires  the  assignment  for  a special  and  particular 
purpose,  to  wit,  to  enable  the  assignee  to  maintain  a suit  in 
bis  own  name.  The  property  in  the  bill  can  be  transferred 
by  an  informal  assignment,  or  by  a mere  delivery,  and  a suit 
can  be  maintained  in  the  name  of  the  obligee  to  the  use  of  the 
person  to  w hom  it  is  transferred.  He  has  the  equitable  pro- 
perty in  it;  is  in  fact  the  plaintiff  and  has  the  entire  controul 
of  the  suit.  He  is  liable  for  the  costs  exclusively.  The  as- 
signor is  a good  witness  on  the  trial  of  the  cause. 

But  if,  as  is  alleged,  Mill  had  taken  the  bill  under  a claim 
of  property,  I deny  the  right  of  the  court  to  interfere,  it  was 
a fact  exclusively  for  the  jury  to  determine.  Archibold’s 
crim.  pi.  120. 

“ 1°  all  cases  of  larceny,  thequestions  whether  the  defend- 
ant took  the  goods  knowingly,  or  by  mistake,  whether  he  took 
them  bonajide,  under  a claim  of  right  or  otherwise,  and  whe- 
ther he  took  them  with  an  intent  to  return  them  to  the  owner, 
or  to  deprive  the  owner  of  them  altogether  and  to  appropri- 
ate or  convert  them  to  his  own  use,  are  questions  entirely  for 
the  consideration  of  the  jury,  to  be  determined  by  them  upon 
a view  of  the  particular  facts  of  the  case.” 

The  jury  are  to  say  whether  the  bill  be  taken  animo  furandi, 
or  not.  The  court  have  no  right  to  take  upon  themselves  the 
decision  of  the  matter  of  fact,  if  they  do  so  it  is  a gross  inter- 
ference by  the  court  with  the  rights  of  the  jurors.  But  with 
the  respondent,  it  would  seem,  the  court  is  every  thing,  the 
jury  are  nothing,  their  rights  are  trampled  upon  by  him  uni- 
formly when  there  is  any  collision  or  difference  between  them. 
Compare  the  circumstances  of  the  case  of  Mill,  with  the 
cases  I shall  now  read,  and  see  if  it  be  not  a palpable  lar- 
ceny. 


[ 221  ] 

i will  refer  again  to  Arch.  Cr.  PI.  page  122,  where  the  law 
w thus  laid  down:  “ Thirdly,  where  the  possession  of  the 
goods  lias  been  obtained  animo furandi.  Where  a man  having 
the  animus  furandi  (see  ante,  page  119)  obtained,  in  pursuance 
thereof,  possession  of  the  goods  by  some  trick  or  artifice:  this 
is  considered  such  a taking  (even  although  there  be  a delivery 
in  fact)  as  to  constitute  larceny.  Where  the  defendant  offered 
to  give  the  prosecutor  gold  for  bank  notes,  and  upon  the  pro- 
secutor’s laying  down  some  bank  notes  for  the  purpose  of  hav- 
ing them  changed  for  gold,  the  defendant  took  them  up  and 
went  away  with  them,  promising  to  return  immediately,  with 
the  notes,  but  never  in  fact  returned:  Wood,  B.  left  it  to  the 
jury  to  say,  whether  the  defendant  had  the  animus  furandi  at 
the  time  he  took  the  notes,  and  said,  that  if  they  were  of  that 
opinion,  the  case  clearly  amounted  to  larceny.  R.  v.  Oliver, 
4 Taunt.  274,  cit.  Where  the  defendant  agreed  to  discount  a 
bill  for  the  prosecutor,  and  the  bill  was  given  to  him  for  that 
purpose;  he  told  the  prosecutor  that  if  he  then  sent  a person 
with  him  to  his  lodgings,  he  should  give  him  the  amount,  de- 
ducting the  discount  and  commission;  a person  was  sent  ac- 
cordingly, but  upon  reaching  the  lodgings,  the  defendant  left 
the  messenger  there  and  went  out  on  pretence  of  getting  the 
money,  but  never  returned : the  judge  left  it  to  the  jury  to  say, 
whether  the  defendant  obtained  possession  of  the  bill* with  in- 
tent to  steal  it,  and  whether  the  prosecutor  meant  to  part  with 
his  property  in  the  bill,  before  he  should  have  received  the 
money  for  it;  the  jury,  being  of  opinion  in  the  affirmative,  on 
the  first  proposition,  and  in  the  negative,  on  the  second,  con- 
victed the  prisoner,  and  the  judges  afterwards  held  the  con- 
viction to  be  right.  R.  v.  Aickle,  2 East,  P.  C.  675.  So, 
obtaining  money  or  goods  by  the  practice  of  ring-dropping  (as 
it  is  termed)  has  been  holden  to  be  larceny.  Thus,  where  the 
defendant,  in  the  presence  of  the  prosecutor,  picked  up  n purse 
in  the  street,  containing  a receipt  for  1. 147,  for  a “ rich  brilli- 
ant diamond  ring,”  and  also  the  ring  itself;  it  was  then  pro- 
posed, that  the  ring  should  be  given  to  the  prosecutor,  upon  his 
depositing  his  watch  and  some  money,  as  a security  that  he 
would  return  the  ring,  as  soon  as  his  proportion  of  the  value  of 
it  should  be  paid  to  him,  by  the  defendant;  the  prosecutor  ac- 
cordingly deposited  his  watch  and  money,  which  were  taken 
aw  ay  by  some  of  the  defendant’s  confederates;  but  the  ring 
turned  out  to  be  of  the  value  of  10  shillings  only,  and  the  watch 
and  money  were  never  returned:  it  was  left  to  the  jury  to  say 
whether  this  was  not  an  artful  and  pre-concerted  scheme  to 
get  possession  of  the  prosecutor’s  watch  and  money;  and  the 
jury  being  of  that  opinion,  convicted  the  defendant.  R.  v. 
Patch,  ] Leach,  238.  In  R.  v.  Moore,  (l  Leach,  314.  2 East, 
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P.  C.  679.)  the  defendant  being  convicted  of  larceny,  under 
the  same  circumstances  and  the  case  being  reserved  for  the 
opinion  of  the  judges,  nine  of  them  were  of  opinion,  that  this 
practice  of  ring-dropping,  amounted  to  larceny:  and  they  dis- 
tinguished it  from  the  case  of  a loan,  for  here,  although  the 
possession  was  parted  with,  the  property  in  the  goods  was  not. 
See  R.  v.  Watson,  2 Leach,  640.  2 East  P.  C.  680.  S.  P.  by 
all  the  judges. 

Where  a hosier,  by  the  desire  of  the  defendant,  took  a par- 
cel of  silk  stockings  to  his  lodgings,  out  of  which  the  defend- 
ant chose  six  pair,  which  were  laid  on  the  hack  of  a chair; 
the  defendant  then  sent  the  prosecutor  back  to  his  shop  for 
some  articles,  and  while  he  was  absent,  he  absconded  with  the 
stockings;  the  judges  held  that  this  amounted  to  larceny,  the 
defendant  having  clearly  obtained  possession  of  the  goods 
animo  furandi.  R.  v.  Sharpless,  et  al.  1 Leach,  93,  2 East 
P.  C.  675.  Where  the  defendant  hired  a horse  from  the  pro- 
secutor, on  pretence  of  taking  a journey,  and  it  turned  out 
that,  instead  of  going  the  journey,  he  sold  the  horse  in  Smith- 
field  market,  on  the  same  day:  it  was  left  to  the  jury  to  con- 
sider, whether  the  defendant  hired  the  horse  for  the  purpose  of 
stealing  it,  or  whether  he  hired  it  really  for  the  purpose  of 
taking  the  journey,  and  afterwards  changed  his  intention;  and 
the  jury  being  of  the  former  opinion,  found  him  guilty.  Seven 
of  the  judges  were  afterwards  clearly  of  opinion  that  the  of- 
fence was  felony.  R.  v.  Pear,  1 Leach,  212.  2 East  P.  C.685. 
And  the  same,  where  the  defendant  hired  the  horse  in  the  name 
of  another  person,  R.  v.  Charlewood,  1 Leach,  409.  2 East 
P.  C.  689.  So,  where  the  defendant  hired  a post  chaise,  with 
intent  to  convert  it  to  his  own  use,  and  never  returned  it,  upon 
being  indicted  for  it,  twelve  months  afterwards,  as  for  a lar- 
ceny, it  was  holden  clearly  to  amount  to  that  offence,  although 
the  chaise  was  not  hired  for  any  definite  time.  1 Leach,  420.,, 

Same  book,  page  125.  “Even  where  a confidential  clerk  to 
a merchant,  who  had  authority  to  get  his  master’s  bills  dis- 
counted and  had  the  general  management  of  hi&cash  concerns, 
took  a bill  of  exchange  unindorsed,  got  it  discounted  and  ab- 
sconded with  the  produce  of  it,  it  was  holden  to  be  felony. 
R.  v.  Chipchase,  2 Leach,  699,  and  see  R.  v.  Murray,  1 
Leach,  344.  Where  the  defendant,  a clerk  and  cashier  in  a 
hanking  house,  made  false  entries  in  the  books  to  the  credit  of 
a customer,  then  obtained  the  customer’s  check  for  the  sum 
thus  falsely  placed  to  his  credit,  and  paid  the  amount  of  the 
check  to  himself  by  certain  hank  notes,  entering  the  payment 
in  the  books,  as  being  made  to  ‘ a man:’  this  was  holden  by 
the  judges  to  be  a larceny  of  the  bank  notes.  R.  v.  Hammon, 

4 Taunt.  804.” 
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Same  book,  page  131,  title  “Evidence”  “ It  is  immaterial 
"whether  the  bill,  at  the  time  it  was  stolen,  was  endorsed  by 
the  payee,  so  as  to  be  in  a negotiable  state  or  not.” 

4 The  charges  contained  in  article  5th  and  the  evidence  given 
in  support  of  them,  are  matters  of  fact  for  the  consideration 
of  the  court,  and  it  will  be  for  this  court  to  say,  upon  full  con- 
sideration, whether  the  respondent,  in  the  case  stated  in  this 
article,  did  not  wantonly  usurp  the  pow  ers  of  the  jury,  con- 
trary to  law.  I shall  contend  that  he  did,  and  in  consequence 
is  guilty  of  a misdemeanor  in  offic  e. 

The  6th  article,  Hays  vs.  Bellas.  This  is  one  of  those 
charges  against  which  ingenuity  itself  cannot  make  defence. 
I will  present  the  law  and  facts  before  you  and  I feel  con- 
vinced, that  there  can  be  little  doubt  upon  either. 

By  the  1st  section  of  the  act  of  1700,  (Purdon,  page  310,1 
it  is  provided,  “ w hosoever  shall  forge;  deface,  corrupt  or  em- 
bezzle any  charters,  gifts,  grants,  bonds,  bills,  wills,  convey- 
ances or  contracts,  or  shall  deface  or  falsify  any  enrolment 
registry  or  record,  within  this  province  or  territories,  shall 
iorfdt  double  the  value  of  the  damage  thereby  sustained,  one 
half  whereof  shall  go  to  the  party  wronged;  and  the  person 
so  offending,  shall  be  discarded  from  all  places  of  trust  and 
publicly  disgraced  as  a false  person,  in  the  pillory,  or  other- 
wise, at  the  discretion  of  the  court,  before  w hom  the  cause 
shall  De  tried.” 

Under  this  section  the  article  will  clearly  come.  It  will 
not  be  necessary  for  me  to  read  the  definition  of  forgery.  I 
say  the  conduct  of  the  respondent  comes  within  it,  as  charged 
and  proved  upon  this  article.  ° 

As  to  the  articles  9,  10  and  11.  The  facts  given  in  evi- 
dence to  you  will  be  the  best  commentary  upon  them.  Upon 
these  articles,  we  have  at  hand,  the  case  of  judge  Addison, 
who  was  impeached,  convicted  and  removed  from  office,  for 
less  offences  than  those  proved  against  the  respondent  under 
these  articles.  We  say  that  they  constitute  official  miscon- 
duct. 

Aiticle  , th  I had  omitted  in  its  order.  It  charges  the  res- 
pon  en  with  neglecting  or  refusing  to  file  his  opinions  when 
requested  so  to  do.  The  law-  applicable  to  this  charge  will 
be  found  in  the  25th  section  of  the  actof  24th  February.  1806, 
(Purdon,  407.)  where  the  duty  of  the  judges  or  court  is  clearly 
pointed  out.  “ In  all  cases  in  which  the  judge  or  judges  hold 
ing  the  supreme  court,  court  of  nisi  prim,  circuit  court  or 
presidents  of  the  courts  of  common  pleas,  shall  deliver  the 
opinion  of  the  court,  if  either  party,  by  himself  or  counsel  re- 
quire it,  it  shall  be  the  duty  of  the  said  judge,  respectively, 
o reduce  the  opinion  so  given,  with  their  reasons  therefor. 
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to  writing  ami  file  the  same  of  record  in  the  cause.”  The 
facts  testified  shew  the  manner  in  which  the  respondent  has 
acted.  On  behalf  of  the  commonwealth,  the  facts  charged 
have  been  testified — this  is  affirmative  proof.  Upon  the  part 
of  the  respondent  they  have  produced  evidence  of  persons, 
who  were  present  at  the  time  the  circumstances  should  have 
happened  ; they  say,  they  saw  and  heard  nothing  of  the 
kind.  This  is  but  negative  proof  and  although  not  absolutely 
contradictory  to  the  evidence  on  the  part  of  the  prosecution, 
I have  no  doubt  it  will  be  urged  upon  you,  by  the  opposite 
counsel,  as  contradictory  evidence.  In  order  properly  to  ap- 
ply the  evidence,  I will  refer  the  court  to  the  rules  of  law 
upon  this  subject.  Swift’s  Evidence  145.  “Where  there  is 
an  apparent  inconsistency  or  contradiction  in  the  testimony 
of  witnesses,  it  is  a general  rule,  that  such  interpretation  and 
construction  shall  be  put  upon  it,  as  to  make  it  agree  if  pos- 
sible ; for  the  law  will  presume,  that  every  body  swears  the 
truth  and  that  no  man  will  be  guilty  of  perjury.  If  such  con- 
struction can  be  given  as  will  reconcile  their  testimonies,  it 
shall  be  preferred  to  a construction  that  will  make  them  dis- 
agree ; but  if  the  testimony  of  witnesses  be  so  contradictory 
that  it  cannot  be  reconciled,  as  where  one  testifies  in  the  af- 
firmative and  the  other  in  the  negative,  the  affirmative  wit- 
ness is  to  be  believed:  for  it  is  a general  principle,  that  one 
affirmative  witness  outweighs  several  negative.  The  nega- 
tive witness  can  only  swear  that  he  does  not  know  the  fact; 
the  affirmative  swears  directly  to  his  knowledge  of  the  fact 
Therefore,  the  fact  which  the  affirmative  swears  to  be  true, 
may  be  so,  while  the  other  know  s nothing  of  it;  and  of  course, 
both  swear  to  the  truth,  according  to  their  knowledge.  In 
this  way,  the  testimony  is  easily  reconciled  and  the  oath  of 
the  affirmative  witness  is  to  be  relied  on.” 

These  are  the  grounds  on  which  the  people  of  Pennsylvania, 
whom  I have  the  honor  this  day  to  represent  and  whose  re- 
presentatives have  preferred  this  accusation  and  impeach- 
ment. rely  to  sustain  their  accusation.  In  my  concluding  ar- 
guments I will  present  the  facts  given  in  evidence,  together 
with  the  law  to  which  I have  referred  and  press  them  upon 
your  consideration.  If  the  court  should  still  have  reasonable 
doubts  and  acquit  the  respondent,  I shall  heartily  rejoice.  I 
will  feel  proud  as  a Pennsylvanian,  that  so  high  and  impor- 
tant an  officer  is  cleared  of  the  offences  which  have  been  im- 
puted to  him.  But  if  the  law  and  the  facts  declare  his  guilt, 

I trust  that  this  . court  adopting  the  maxim  Jiat  justitia  ruit 
ccrtum , will  not  shrink  from  the  performance  of  the  duty, 
however  painful,  w hich  pronounces  him  guilty. 
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Mr.  Douglass  having  concluded  his  opening,  David  Paul 
Brown,  Esq.  on  behalf  of  the  respondent  rose  at  elewen 
o’clock,  A.  JVI.  and  addressed  the  court  in  substance  as  fol- 
lows ; 

With  deference  to  ihis  Honorable  court — ■ 

Enfeebled  and  exhausted  as  I am,  by  the  protracted  inves- 
tigation of  this  cause,  I arise  to  address  this  Honorable  court, 
not  in  the  vain  expectation  that  I shall  be  able  fully  to  dis- 
charge my  duty  and  do  justice  to  the  subject  of  enquiry,  but 
in  the  hope  that  by  those  efforts  which  I shall  bring  to  bear 
on  the  matter  which  has  so  long  occupied  your  attention,  I 
shall  at  least  partially  discharge  my  duty  and  thereby  facili- 
tate the  performance  of  yours.  I shall  endeavour  to  treat  the 
respectable  counsel  for  the  managers  with  that  courtesy  which, 
is  his  due,  and  1 wish  in  the  observations  which  I shall  make, 
as  far  as  possible,  to  separate  the  counsel  from  the  case  in 
which  he  has  voluntarily  embarked.  Should  that  however 
he  impossible,  if  he  has  taken  h is  passage  in  a vessel  which 
is  unseaworthy,  let  him  take  his  fate  ; I never  can  nor  w ill 
permit  my  feelings,  or  my  wishes  to  prevent  me  from  a rigid 
performance  of  duty. 

Never,  allow  me  to  say,  did  a more  important  question  than 
that  which  now  occupies  your  attention,  employ  that  of  a 
state  or  nation.  The  object  of  our  conventions,  on  the  ques- 
tions of  national  liberty,  was  not,  in  point  of  importance,  of 
greater  interest  than  this.  The  achievement  of  liberty  it- 
self was  not  of  greater  moment  to  our  fathers,  than  its  careful 
preservation!  s to  us.  What,  sir,  is  liberty,  when  it  is  not 
bund  on  its  march  hand  in  hand  with  justice  ? The  moment 
you  sully  the  ermine  of  justice  you  take  from  liberty  itself 
all  its  valuable  properties — you  cease  to  live  in  a land  of 
aws,  and  have  no  more  security  for  the  enjoyment  of  your 
rights  than  the  savage  who  roams  the  wilderness. 

To  say,  therefore,  that  I approach  this  discussion  with  dif- 
fidence,^ to  say  only  what  I am  sure  will  be  readily  believed. 
I cannot  as  has  been  done  by  the  opposite  counsel,  boast  that 
I represent  the  majesty  of  the  people  : but  I advocate  the  ma- 
jesty of  justice,  the  supremacy  of  the  laws,  without  which 
the  majesty  of  the  people  is  an  idle  tale — “ a barren 
theme,  an  airy  sceptre  grasped  in  sleep.”  It  is  not  merely"  in 
respect  to  the  Honorable  respondent  who  is  upon  his  trial, 
that  this  case  is  important,  but  to  the  country  at  large  and 
to  posterity.  The  example  of  this  day  shall  stand  recorded 
as  a blessing  or  a curse,  to  those  whom  you  now  represent, 
and  to  those  who  shall  follow  you.  If  you  regard  the  welfare 
'if  the  public,  if  yon  desire  the  streams  of  justice  to  llow 
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u ire  aad  untainted,  let  your  determination  be  established  and 
placed  imperishably  upon  record  by  your  decision  this  day. 
The  cause  is  one  of  magnitude  in  point  of  principle. 
To  the  Respondent  the  result  of  this  investigation  is  a matter 
of  anxiety  ; to  the  Commonwealth  also,  although  in  a less 
degree  : lie  has  suffered  from  being  unjustly  accused ; the 
Commonwealth  suffers  in  the  suffering  of  each  of  her  citizens. 
When  the  good  suffer  in  the  cause  of  justice,  the  Common- 
wealth cannot  be  indifferent.  The  struggle  of  the  respon- 
dent is  not  for  station  or  for  life— it  is  for  reputation,  which 
although  at  his  advanced  period  of  life  cannot  be  long  enjoy- 
ed, yet  it  is  dear  to  him  still  as  a parent, considered  as  a rich 
legacy  to  his  issue.  ‘“The  purest  treasure  mortal  tunes  afford 
is  spotless  reputation.”  Character  may  aptly  be  compared 
to  a fair  and  fragile  flovter,  that  blooms  only  and  exhales  its 
fragrance  while  surrounded  by  a pure  and  wholesome  and 
heavenly  atmosphere  ; the  moment  it  is  assailed  by  the  poi- 
sonous breath  of  calumny  it  withers,  pines  and  dies. 

The  respondent  does  not  merely  ask  at  your  hands  that  al- 
ter a lingering  deliberation,  he  be  cleared  of  the  accusations, 
hut  he  asks,  that  this  court  shall  join  in  a solemn  lustration 
of  his  character.  For  months,  nay  for  years  has  he  been  held 
forth  to  the  world  as  a sort  of  byword  and  reproach.  I have  be- 
fore said,  and  1 rr  ?at  it,  that  this  is  not  a prosecution  origina- 
ted by  the  House  of  Representatives, hut  by  individuals.  That  it 
is  not  instituted  upon  the  suggestions  of  public  justice,  but 
for  the  gratification  of  private  malevolence.  I will  never- 
theless drag  these  accusers  from  their  lurking  places  and  ex- 
hibit them  to  the  merited  contempt  and  abhorrence  of  a virtuous 
community.  How  salutary  often  is  the  lesson  to  be  drawn  from 
vice  ? While  virtue  is  ever  open  as  she  is  honest,  vice  seeks 
the  covert  and  concealment  and  would  cloak  its  cloven  foot 
in  modesty.  Alas  ! the  effort  never  can  avail.  Mountains  may 
cover,  seas  mav  hide  the  guilty,  but  the  arm  of  Justice  shall 
still  fathom  their  retreat.  Let  them  dive  if  they  will  into 
Tartarian  darkness,  the  radient  eye  of  truth  shall  beam  upon 
them  and  exhibit  them  in  all  their  naked  deformity  to  the  in- 
dignation of  a hissing  world  ! Such  I will  shew  you  are  th© 
prime  movers  of  this  nefarious  scheme — such  are  those  who 
would  be  prosecutors  in  this  ease,  but  who  are  now  in  truth 
actually  at  your  bar,  morally  at  least,  as  respondents— these 
are  they  who,  by  way  of  promoting  the  equality  of  man, 
would  reduce  the  respondent  from  the  height  of  well  earned 
reputation,  to  their  own  vile  level.  ■ j 

Not  to  anticipate,  sir,  I propose  in  the  first  place  to  reply 
to  the  ingenious  counsel  for  the  managers,  and,  secondly 
to  call  the  attention  of  thexourt  to  the  articles  of  impeach- 
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jaftnt,  having  particular  reference  to  the  respective  charges  ; 
and  here  permit  me  to  return  my  thanks  to  that  learned 
gentleman  for  the  many  compliments,  ill  deserved  as  I fe'ir 
most  of  them  are,  which  he  has  been  pleased  to  bestow  upon 
my  humble  self.  If  he  really  be  that  admirer  of  eloquence 
which  he  professes,  he  must  be  truly  a happy  man,  for  he 
has  always  the  source  of  his  own  gratification  within  himself. 
But  to  return  to  the  notice  of  his  arguments.  I might  admit 
every  principle  which  he  has  advanced  as  law  and  still  stand 
unshaken  as  the  foundations  of  this  noble  edifice.  Vi  hat 
is  the  position  he  has  assumed,  touch  it  with  Jthuriel’s  magic 

spear  and  see  its  character.  # ...  ...  , 

The  gentleman  has  advanced  as  one  of  his  principles, although 
he  seemed  to  say  that  its  discussion  was  not  a matter  ot  grea 
materiality  in  the  present  issue,  that  matters  might  be  im- 
peachable which  would  not  he  indictable.  It  is  not  necessary 
to  controvert  this  proposition  for  the  purposes  of  our  defence  ; 
but  I do  protest  against  such  a doctrine  being  established  as 
the  law  of  the  land.  It  is  at  war  with  the  constitution,  with 
the  law  and  all  the  decisions  upon  the  subject.  The  case  of 
the  Commonwealth  v.  Wilson  to  which  the  counsel  clings 
with  as  much  desperation  as  does  the  shipwrecked  mariner  to 
some  chance  found  plank,  so  far  from  bearing  him  out  ot  his 
doctrine,  defeats  him  in  it.  Judge  Duncan  in  fact  lays  down 
the  law,  that  the  offence  charged  agaii,  J the  defendant,  m 
that  case,  was  impeachable  because  it  wc  s indictable . 

He  has  moreover  referred  to  cases  of  impeachment  in  Eng= 
land.  There  is  one  important  feature  which  distinguishes 
the  practice  in  England  upon  these  subjects  from  that  which 
obtains  in  this  country.  There  the  individual  impeached  if 
guilty,  is  subjected  not  only  to  the  loss  of  his  office,  but  to 
be  punished  criminally  for  his  offence,  and  that  too  by  the 
same  sentence.  Here  it  is  otherwise.  If  the  honorable .res- 
pondent be  guilty,  your  sentence  may  deprive  him  ot  fiie 
office,  but  cannot  deprive  him  of  his  liberty  or  in- 
flict upon  him  criminal  punishment  The  constitution 
of  the  United  States,  provides  that  the  impeachment  ot 
the  President,  Vice-President  or  any  other  officers  of  the  U. 
States  shall  not  prevent  in  case  of  conviction,  their  trials  be- 
fore Courts  of  Criminal  Law,  con.  U.  S,  art  2.  sec.  IV.  art. 
1 sec.  Ill,  7.  The  authorities  therefore  drawn  from  cases 
in  England  are  not  applicable  here,  and  they  are  by  no  means 
calculated  to  prove  what  the  counsel  endeavoured  to  show 
by  them,  that  offences  which  are  not  indictable  may  he 
’peach able.  The  clause  in  the  constitution  of  our  own  state, 
which  has  been  more  than  once  referred  to,  establishes 
contrary,  for  if  we  are  to  understand  that  the  offences,  there 
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in  contemplated  were  indictable  offences,  it  was  idle  and  sil 
iv  and  indeed  worse  than  both,  to  point  out  the  mode  in  which 
the  offender  was  subsequently  to  be  tried.  “The  party  whether 
convicted  or  acquitted  shall  nevertheless  be  liable  to  indict- 
mnvt,  trial , judgment,  and  punishment , according  to  law  ” 
ilut  we  are  told  that  the  constitution  of  Pennsylvania  does 
suit  mean  any  tiling  but  a misdemeanour  in  office- -granted . 
But  what  is  a misdemeanor  ? The  gentleman  lays  it  signi- 
fies misbehaviour,  .and  mere  misbehaviour.  According  to 
Ins  interpretation  it  means  any  faux  pas.  In  truth  be  says 
it  means  any  error.  If  this  be  the  legal  doctrine,  sir,  why 
have  ue  courts  of  appellate  Jurisdiction  ? To  what  purpose 
o;  with  v»,  bat  intent  have  we  established  a Supreme  Court  ? 

, , ‘ ; nv  kne\v  L.liat  man*  eveil  m ids  Judicial  station  was  lia- 
?,e  to  err  in  judgment  and  therefore  provided  courts  of  error 
tor  the  revision  of  judgments  of  inferior  tribunals.  But  if 
‘ ,!at,+Ycn0W.lieat‘  ls.,aw’  Judges  beware,  for  every  rever- 
f*!.0' 11 i'Sirjuogmenti"  the  supreme  court,  will  furnish  ground 
an  article  oi  accusation  and  impeachment  against  them. 

and  henliSpeak  a te,'m»  1 sPeak  »>f  it  as  a lawyer, 

and  as  a lawyer  I understand  misdemeanor  to  signify  any 

public  offence,  less  than  felony,  for  which  a man  may  be  il 

dlC+tedV  r\,e  m10fflent  vou  S»'  e any  other  than  a legal  sienifi- 
ca  ion  to  a legal  term,  to  suit  the  views  of  a rotten  cause,  there 
is  an  end  of  liberty  and  law.  We  should  be  much  at  a loss 

cany°mst0  W,ati<*1§th  the  doct«neof  the  gentleman  would 

ainTwlbefaVi°"V  iS  a Te,*y  Qexibh  term — you  may  bend  it  to 
suit  what  you  please  ; it  varies  as  the  mind  varies,  or  what  is 

pernaps  still  more  capricious,  as  the  manners  change.  Sup- 
*Jy.  Jud,fial  office  in  opposition  to  the  habits  of  the 
! ? “tiyiS  i°“  d th,nk  PTOPer  to  retain  his  hat  upon  his 
, ' 15‘;staa'!  of  remaining  uncovered, this  might  not  be  exact- 

ly consistent  with  the  gentleman’s  ideas  of  good  breeding; 
tins  in  other  words,  might  be  misbehaviour,  but  it  is  not  a 
misdemeanor.  It  is  not  indictable,  and  therefore  is  not  im- 
peachable. A misdemeanor  is  a criminal  offence— a criminal 
offence  proceeds  trom  a corrupted  heart— sin  is  the  offsoring 
oi  the  heart ; and  there  is  no  authority  to  be  found  cither  in 
Jaw  °r  in  ethics,  to  punish  a man  for  the  mere  fallibility  of  the 
head.  Misbehaviour  does  not  mean  misdemeanor.  Would 
the  commission  of  an  assault  and  battery  by  an  officer,  during 

TJ*  a miSd— ’ *** ***  hS 

There  is  a difference  between  the  constitution  of  Pennsyl- 

Umted  States*  regard  to  the  mode 
o civil  officers.  In  the  former,  besides  the  provi- 
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aion  already  stated,  that  all  civil  officers  shall  be  liable  to  im- 
peach ment  for  any  misdemeanor  in  office,  there  is  another  pro- 
vision  which  declares  “ that  the  judges  of  the  supreme  court 
am  ot  the  several  courts  of  common  pleas,  shall  hold  their 
offices  during  good  behaviour,  but  for  any  reasonable  cause, 
11/1.01.  ska,. I not  be  sufficient  ground  of  impeachment  the  gover- 
nor- may  remove  any  of  them  on  the  address  of  two  thirds  of 
each  branch  of  the  legislature  ” In  the  latter  there  is  no  such, 
jno.is’on.  Lnoer  it  the  judges  hold  their  offices  during  good 
behaviour,  and  all  civil  officers  are  liable  “to  be  removed 
from  office  on  impeachment  for,  and  conviction  of,  treason, 
bn.)  jry  or  otuer  nigh  u*>:ues  and  misdemeanors.” 

Under  this  provision  in  the  constitution  of  Pennsylvania, 
toe  matter  is  rendered  perfectly  plain.  What  is  the  purpose 

J e P10' ISI<™  .,01'  removal  for  reasonable  cause,  which 
sliall  not  be  sufficient  ground  for  impeachment  ? 

U toe  gentleman  he  correct  in  his  views,  it  is  entirely  su- 
perfluous, since,  if  the  first  provision  embraces  all  sorts  of 
misbehaviour  from  the  highest  crime  to  the  merest  peccadil- 
loes : : there  ig  nothing  upon  which  the  latter  clause  can  act. 

1 tel.  you,  sir,  that  removal  by  address  is  the  remedy  intend- 
ed  for  the  lesser  evils,  and  impeachment  is  that  which 
is  designed  for  indictable  offences,  and  there  is  no  other 
mode  in  which  those  constitutional  provisions  can  be  recon 
oiled  with  each  other  or  with  themselves.  The  one  is  intend- 
ed as  the  remedy  for  crime , the  other  for  misbehaviour  r.ot 
amounting  to  crime, — such  was  the  intention  of  the  framers 
ot  toe  constitution,  and  had  this  not  been  their  view  of  the  sub- 
ject, they  would  have  made  the  latter  clause  of  the  third  sec- 
tmn  4th  article,  read  “ the  party  whether  convicted  or  ac- 
quitted shall  nevertheless  be  liable  to  indictment,  trial,  iuder- 
mentaml  punishment  according  to  law,  where  the  offences  arc 
indictable  in  then  character.9’  ^ 

iprJ0TSh*n  t!;at  V™  singular  in  my  views  on  this  sub- 
ject,  I will  cite judge  vffiase  s trial.  Not  the  argument  of  Mr. 
Nicholson,  which  is  merely  speculative  theory,  and  was  un- 
sanrtmned  either  by  precedent  or  by  the  decision  of  the  court  in 
that  case,  but  the  opinion  of  Luther  Martin,  that  giant  of  the 
Jaw,  with  whom  the  court  accorded  in  opinion.  Mr.  Martin 
page  175-6  of  the  trial  says  « I'  shall  now  proceed  in  the  ea- 
qmry,  tor  what  can  the  president,  vice-president,  or  other  ci- 
vil officers,  and  consequently,  for  what  can  a judge,  be  im- 
peac-.ed  ? And  I shall  contend  that  it  must  he  for  an  Metafile 
offence.  The  words  of  the  constitution  are  that  “they  shall 
be  liable  to  impeachment  for  treason,  bribery  or  other  Irish 
crimes  and  misdemeanors. 

“There  can  be  no  doubt  but  that  treason  apd  bribery  are  in- 
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dictable  offences.  Wo  have  only  to  inquire  then,  what 
meant  by  high  crimes  and  misdemeanors.  What  is  the  trim 
meaning  of  the  word  “ crime?”  It  is  the  breach  of  some 
law,  which  renders  the  person,  who  violates  it,  liable  to  pu- 
nishment. There  can  be  no  crime  committed  where  no  such 
law  is  violated.  The  Honorable  gentleman,  to  wrhom  I before 
alluded,  has  cited  the  new' edition  of  Jacob’s  Law  Dictionary; 
let  us  then  look  into  that  authority,  for  the  true  meaning  of 
the  word  “ misdemeanor.”  He  tells  us — 

“ Misdemeanor,  or  misdemeanour,  a crime  less  than  felony. 
T/te  term  misdemeanor  is  generally  used  in  contradistinction  to 
felony,  and  comprehends  all  indictable  offences,  xvhich  do  not 
amount  to  felony,  as  peijury,  libels,  conspiracies,  assaults,  Spc. 
See  4.  Comm.  c.  1,  p.  5. 

“ crime  or  misdemeanor  says  Blackstone,  is  an  act  commit- 
ted or  omitted  in  violation  of  a public  law,  either  forbidding  or 
commanding  it.  This  general  definition  comprehends  both  crimes 
and  misdemeanors,  xvhich  properly  speaking  are  mere  synony- 
mous terms  ; though  in  common  usage,  the  word  crimes  is  made 
use  of  to  denote  such  offences  as  are  of  a deeper  and  more  atrocious 
dye ; while  smaller  faults,  and  omissions  of  less  consequence, 
are  comprised  under  the  gentle  name  of  misdemeanor  only. 

“ In  making  the  distinction  between  public  wrongs  and  pri- 
vate, between  crimes  and  misdemeanors,  and  civil  injuries,  the 
same  author  observes,  that  public  xvrongs,  or  crimes  and  misde-, 
meanors  are  a breach  and  violation  of  the  public  rights  and 
duties , due  to  the  whole  community  considered  as  a community 
in  its  social,  aggregate  capacity.”  4 Comm.  5. 

"Thus  it  appears, crimes  and  misdemeanors  are  the  violation 
of  a law,  exposing  the  person  to  punishment : and  are  used  in 
contradistinction  to  those  breaches  of  law,  which  are  mere 
private  injuries,  and  only  entitle  the  injured  to  a civil  re- 
medy. 

"Blackstone’s  Commentaries,  4th  vol.  p.  5th  is  cited  by  Ja- 
cob and  is  as  there  stated.  I shall  not  turn  to  it.  Hale,  in 
his  pleas  of  the  crown,  volume  first,  in  bis  Procmium,  which 
is  not  paged,  speaking  of  the  division  of  crimes,  says, 

" Temporal  crimes,  which  are  offences  against  the  laws  of. 
this  realm,  whether  the  common  law,  or  acts  of  parliament,  are 
divided  into  two  general  ranks  or  distributions  in  respect  to  the 
punishments  that  are  by  laxv  appointed  for  them,  or  in  respect 
of  their  nature  or  degree  ; and  thus  they  may  be  divided  into  cap- 
ital offences,  or  offences  only  criminal,  or  rather  and  more  pro - 
■perly  into  felonies  and  misdemeanors,  and  the  same  distribu- 
tion is  to  be  made  touching  misdemeanors,  namely,  they  are, 
finch  as  are  so  by  the  common  law,  or  such  as  are  specialty 
PHtde  punishable,  as  misdemeanors  by  acts  of  parliament » 


I 251  ] 

Thus  then  it  appears,  that  crimes  and  misdemeanours  are 
generally  used  as  synonimous  expressions,  except  that 
“ crimes  is  a word  frequently  used  for  higher  offences.  But 
while  I contend  that  a judge  cannot  be  impeached,  except  for 
a crime  or  misdemeanor,  I also  contend  that  there  are  many 
crimes  and  misdemeanors  for  which  a judge  ought  not  to  be 
impeached, unless  immediately  relating  to  his  judicial  conduct. 
Let  us  suppose  a judge  provoked  by  insolence,  should  strike  a 
person  : his  certainly  would  be  an  indictable,  but  not  an 
impeachable  offence.  The  offence  for  which  a judge  is  liable 
to  impeachment,  must  not  only  be  a crime  or  misdemeanor 
but  a high  crime  or  misdemeanor, 

“The  word  “crime”  as  distinguished  from  misdemeanor,  is 
applied  to  offences  of  a more  aggravated  nature.  The  word 
“fa'g/i,”  therefore,  must  certainly  equally  apply  to  misde- 
meanors as  to  crimes.  Nay,  sir,  I am  ready  to  go  further, 
and  say,  there  may  be  instances  of  very  high  crimes  and  mis- 
demeanors, for  which  an  officer  ought  not  to  be  impeached, 
and  removed  from  office.  The  crimes  ought  to  be  such  as  re- 
late to  his  office,  or  which  tend  to  cover  the  person,  who  com- 
mitted them,  with  turpitude  and  infamy  : such  as  shew  there 
can  be  no  dependence  on  that  integrity  and  honor  which  will 
secure  the  performance  of  his  official  duties.” 

“But  we  have  been  told  and  the  authority  of  the  state  of 
Pennsylvania  has  been  cited  by  one  honourable  manager, 
(Mr.  Rodney,)  in  support  of  the  position  that  a judge  may  be 
impeached,  convicted,  and  removed  from  office,  for  that 
which  is  not  indictable,  for  that  which  is  not  a violation  of 
any  law.” 

“What,  sir,  can  a judge  be  impeached  and  deprived  of  office, 
when  he  has  done  nothing  which  the  laws  of  his  country  pro- 
hibited ? Is  not  deprivation  of  office  a punishment  ? can  there 
be  punishment  inflicted  where  there  is  no  crime  ? suppose  the 
house  of  representatives  to  impeach,  for  conduct  not  criminal , 
the  senate  to  convict,  doth  that  change  the  law  ? No,  the  law 
can  only  be  changed  by  a bill  brought  forward  by  one  house 
in  a certain  manner,  assented  to  by  the  other,  and  approved  by 
the  president.  Impeachment  and  conviction  cannot  change 
the  law,  and  make  that  punishable  which  was  not  before  cri- 
minal.” 

In  considering  the  term  “high”  used  in  the  constitution  of 
the  United  States,  the  gentleman  seemed  at  a loss  to  under- 
stand its  meaning.  It  is  a term  used  by  sovereign  govern- 
ments, and  its  legal  effect  is  very  satisfactorily  explained  in 
the  extract  which  I have  just  read.  The  gentleman  has  sug- 
gested the  case  of  fatuity.  It  was  an  unfortunate  case.  I meet 
him  an  his  own  grounds,  and  I deny  every  thing  like  anthe 
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i’ity  under  the  laws  to  proceed  in  such  rases  by  impeachment ; 
for  errors  of  the  head  must  be  remedied  by  address,  when 
they  will  be  probably  destructive  in  their  consequences.  Im- 
peachment rests  upon  the  errors  of  the  heart  a!on  % and  the  case 
irom  10th  Serg’t  K,  Rawle,  instead  of  overthrowing,  supports 
this  idea.  Judge  Duncan  did  not  therein  determine, as  he  could 
not  have  determined,  that  the  offence  was  not  impeachable. 
He  merely  decided  that  it  was  indictable. 

The  case  of  judge  Pickering,  cited,  is  a mere  abstract  of 
the  proceedings  referred  to  in  an  elementary  treatise — we  have 
not  the  details,  nor  if  we  had.  could  the  decision  in  the  senate 
of  the  United  States,  under  the  constitution  of  the  United 
States,  alter  the  law  or  the  constitution  of  Pennsylvania. 

The  same  observation,  that  they  are  mere  abstracts,  taken 
in  connection  with  the  observations  heretofore  made  on  the 
authority  of  British  precedents  in  cases  of  this  kind,  will  ap- 
ply to  the  cases  of  lord  Bacon,  the  duke  of  Buckingham  and 
lord  Finch,  with  this  answer  to  the  gentleman’s  question, 
that  bribery  and  the  corrupt  purchase  and  sale  of  offices 
charged  against  lord  Bacon  and  the  duke  of  Buckingham  are 
indictable  offences. 

But  the  opposite  counsel  infers  from  the  case  in  10th  Ser- 
geant & Rawle,  that  the  offences  contained  in  these  articles 
of  impeachment  or  the  greater  part  of  them  at  least  are  indict- 
able. and  consequently  impeachable, w hich  leads  me  to  the  con- 
sideration of  this, his  second  position.  In  reply  to  that.  I in  the 
first  place  say.  that  the  two  positions  of  the  counsel  are  mu- 
tually destructive,  or  at  all  events  imply  a want  of  confidence 
in  the  mind  that  suggested  them  ; for,  if  the  offences  are  im- 
peachable, though  not  indictable,  why  occupy  your  time  in 
the  attempt  to  show  that  those  offenres  charged,  as  contended, 
are  indictable  ? Why  engage  in  a laborious  effort  to  shew  that 
which  is  alone  necessary  to  be  shewn,  in  case  the  law  were 
otherwise. 

Let  us  now  turn  our  attention  to  the  remarks  of  tlfe  coun- 
sel, brief  as  they  w ere  upon  the  different  charges  in  the.  order 
in  which  they  are  exhibited.  After  all  the  display  which  w as 
made  on  the  other  side  of  professed  candour  and  impartiality 
and  frankness,  has  a single  charge  been  abandoned,  until  we 
bearded  the  prosecutors  in  their  den  ? True,  w hen  we  were 
calling  our  witnesses  to  the  bar,  then  and  not  till  then,  was 
the  8th  article  abandoned,  and  it  is  the  only  one  which  has 
been  w ithdrawn.  The  1 2th  article,  although  not  urged,  has 
not  been  abandoned.  But,  sir,  as  to  the  1st  article  which 
w e have  swept  from  its  foundation,  the  counsel  passes  over  it 
simply  by  saying,  that  he  would  not  rely  upon  any  particu- 
lar law  to  support  it,  but  upon  the  law  generally.  This  re- 
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minds  me  of  what  a learned  gentleman  once  called  amplifying 
to  a point.  If  I understand  the  rules  laid  down  by  the  Hon- 
orable Court  for  the  government  of  its  proceedings,  upon  the 
conclusion  of  the  testimony,  the  argument  upon  the  part  of  the 
commonwealth  was  first  to  be  made,  and  then  the  argument 
on  the  part  of  the  respondent,  and  in  conclusion,  the  reply  on 
behalf  of  the  commonwealth.  Under  this  view  of  the  subject, 

I was  entitled  surely,  to  the  gentleman’s  argument  on  the  case, 
in  order  to  enable  me  to  answer,  if  necessary.  He  has  the 
advantage  of  the  conclusion,  and  the  reason  why  he  was  requi- 
red to  sum  up  first,  is,  that  he  may  lay  down  the  legal  princi- 
ples at  least,  upon  which  he  rests  his  case,  that  they  mav  be 
open  to  the  observation  of  the  succeeding  counsel.  I con  fight 
a wind-mill,  sir,  because  it  is  visible  and  tangible;  but  I cannot 
fight  the  wind  by  which  it  is  driven.  If,  however,  upon  the 
present  occasion,  he  knows  no  particular  principle  upon  which 
he  can  rest  this  part  of  a sickly  cause,  I hope  I shall  be  able  to 
satisfy  even  him,  that  there  are  many  principles  upon  which  it 
can  be  resisted. 

In  reference  to  the  2d  article,  we  are  told  that  the  rights  of 
personal  liberty  are  sacred.  That  the  Judge  had  no  right  or 
authority  to  arrest  Beidleman,  Young  and  Haberacker,  and 
that  his  having,  so  done,  was  an  official  misdemeanour.  Iam. 
not  now  discussing  these  articles.  I am  merely  glancing  at 
them  in  a hasty  review  of  the  gentleman’s  arguments.  But 
for  the  present,  my  answer  is,  that  there  never  was  any  arrest. 
If,  instead  of  reading  authority  upon  authority,  to  shew  what 
is  a legal,  and  what  an  illegal  arrest,  the  gentleman  had  estab- 
lished that  there  had  been  an  arrest,  it  would  have  been  much 
more  satisfactorju  Every  body  who  invites  a gentleman  to  a 
party,  would  be  guilty  of  an  arrest,  according  to  the  coun- 
sel’s new  version  of  the  law.  But,  sir,  it  is  abusing  the  time 
and  patience  of  the  court,  to  dwell  longer  upon  it  ; and  I shall 
pass  from  it,  observing  that  the  course  of  the  opposite  counsel 
reminds  me  very  strongly  of  a circumstance  which  is  alleged 
to  have  taken  place  in  the  time  of  Charles  II.  That  merry 
monarch,  it  is  said,  with  a view  of  selecting  one  of  the 
wisest  men  in  his  kingdom  for  some  special  purpose,  called 
together  most  of  the  learned  of  the  realm,  and  proposed  to  them 
this  question,  “ What  is  the  reason,  that  in  placing  a fish  in  a 
bucket  full  of  water,  the  water  still  will  not  overflow?”  A 
variety  of  reasons  were  suggested  by  the  candidates  for  royal 
favour,  all  very  ingenious,  no  doubt,  until  at  last  the  King  put 
the  inquiry  to  a sagacious  Scot,  who  replied,  “I  deny  the  fact, 
your  Highness;”  and  the  Scot  was  right.  I will  leave  it  to  my 
friend  on  the  other  side  of  the  question,  and  the  members  of 
this  court,  to  apply  the  story.  I deny  the  fact,  as  alledged  by 
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the  opposite  counsel,  and  until  it  is  established,  time  is  too 
precious  to  discuss  the  empty  theory  alone. 

As  to  the  3d  and  4th  articles,  which  have  been  jumbled 
together  in  their  consideration  by  the  counsel,  and  in  relation  to 
which,  we  have  had  an  ingenious  dissertation  upon  the  ancient 
doctrine  of  theft-bote,  it  is  not  necessary  for  me  to  say  more 
at  this  time,  than  that  the  fact  of  compounding,  or  attempt- 
ing to  compound  a felony,  is  not  made  out.  In  one  of  the 
articles,  he  is  charged  with  attempting  to  induce  a magistrate 
to  violate  his  duty.  Although  this  is  also  wholly  unsupported 
by  proof,  it  would  seem  that  in  the  view  of  the  prosecution, 
there  is  no  difference  between  the  act  itself,  and  the  attempt  to 
do  the  act. 

The  law  in  regard  to  these  matters  is  well  settled.  It  is  no 
subject  of  dispute.  Every  Tyro  knows  what  constitutes  larceny, 
and  what  is  the  meaning  of  compounding  a felony.  And  every 
man  who  contemplates  with  an  unjaundiced  eye,  the  features 
of  this  case,  so  faras  relates  to  those  articles,  must  at  once  per- 
ceive that  the  case  is  not  brought  within  the  provisions  of  the 
law.  If  all  the  facts  alleged  in  those  charges  were  true,  it  would 
not  avail  the  prosecution.  It  is  therefore  unnecessary  for  me, 
untrue  as  they  are  in  all  material  points,  to  attempt  establish- 
ing the  invalidity  of  this  portion  of  the  accusation. 

All  the  remaining  charges  appear  to  me  to  be  similarly 
circumstanced,  either  the  facts,  if  true,  do  not  support  the 
conclusion  attempted  to  be  drawn  from  them,  or  the  facts  alle- 
ged are  untrue,  and  of  course  the  conclusion  fails. 

This  case  is  said  by  the  opposite  counsel  to  be  in  the  nature 
of  a criminal  prosecution.  What  does  this  mean  ? I understand 
it  to  signify  that  it  is  a case  in  which  the  same  principles  and 
rules  must  govern,  as  in  cases  of  indictments  at  common  law. 
I ask  for  nothing  more.  For  this  doctrine  is  in  the  teeth  of 
three  fourths  of  the  arguments  to  which  you  have  listened  this 
morning.  Suppose  the  case  of  an  indictment  for  larceny, 
would  it  not  be  necessary  that  the  word  feloniously  should  be 
introduced,  or  could  the  prosecuting  counsel  succeed  upon 
.merely  proving  that  the  goods  were  taken?  Certainly  not. 
If  so,  any  member  of  this  Honorable  court  may  be  convicted 
of  larceny,  either  for  taking  his  own  hat,  or  that  of  another, 
through  mistake.  It  is  essentially  necessary  that  the  indict- 
ment should  set  forth  the  facts,  and  should  set  forth  the  motive, 
and  in  returning  your  verdict,  you  cannot  find  the  one  without 
the  other.  I lay  it  down  to  be  a principle  which  alike  governs 
human  and  divine  tribunals,  that  no  man  can  be  guilty  of  a 
crime,  where  it  does  not  clearly  appear,  that  the  act  from  which 
the  crime  is  attempted  to  be  inferred,  was  intentionally  com- 
mitted. In  the  present  case,  therefore,  it  is  not  enough  that 
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facts  should  be  found,  although  there  we  are  thrice  armed,  hut 
you  must  find  the  legal  conclusion  also,  which  goes  to  the 
establishment  of  corruption  of  heart.  These  remarks  are  par- 
ticularly applicable  to  the  case  of  Hays  vs.  Bellas,  contained  in 
the  6th  article,  which  imputes  forgery  to  the  Honorable  re- 
spondent. But  as  it  is  my  design  lully  to  discuss  these  ai  tides 
in  their  order,  X will  not  now  occupy  the  time  of  this  Honor- 
able court,  in  more  particularly  referring  to  them.  The  system 
which  I have  prescribed  to  myself,  and  which  I now  merely 
mention  to  facilitate  the  comprehension  of  my  views,  is  this: 
First,  I shall  consider  the  case,  as  exhibited  by  the  prosecution, 
and  secondly , by  the  defence.  Under  the  former  of  those  two 
heads,  I shall  advert  to  the  charges  as  contained  in  the  articles, 
and  to  the  charges  as  established  by  the  proof.  Under  the 
latter  general  division,  I shall  refer  to  the  answers  of  the  re- 
spondent, and  to  the  evidence  by  which  they  are  supported. 

The  first  article  charges  the  respondent  with  official  impro- 
priety in  the  case  from  Berks  county,  of  Seitzinger  vs.  Zeller. 
And  here,  permit  me  to  observe  one  circumstance  in  this 
prosecution  which  is  not  a little  remarkable,  and  which  is 
calculated  to  excite  feelings  little  short  of  superstition  ; and  it  is 
this,  the  first  name  which  ought  to  have  been  uttered  in  this 
prosecution  ; that  of  him  who  has  been  the  prime  mover  of  all 
this  mischief;  he  who,  to  use  a simile  borrowed  from  his  own 
vile  vocation,  has  shn filed  every  other  witness  in  turn  to  the  top 
of  the  pack,  and  with  his  characteristic  modesty  has  kept  him- 
self on  the  back  ground.  I say,  this  name  is,  after  a ten  days 
investigation,  the  last  word  uttered  by  the  last  of  the  witnesses 
examined  in  the  cause.  Jacob  W.  Seitzinger  ! ! ! He,  sir, 
who  battened  on  the  public  for  weeks  during  the  last  session-; 
he  who  has  regularly  been  called  every  day  since  this  court 
has  been  in  session,  and  regularly  answered  to  his  name  ; he, 
sir,  who  hired  counsel  before  the  committee  of  investigation, 
and  who,  it  would  seem,  was  to  carry  counsel,  committee, 
commonwealth,  and  all,  on  his  Atlantean  shoulders  ; who  is 
alleged  to  be  particularly  interested  in  the  matters  referred  to 
in  the  first  charge,  never  condescends  to  appear  in  person  as  a 
witness,  to  testify: — Nav,  so  does  he  seek  to  conceal  himself 
under  the  mantle  of  ill  affected  modesty,  that  it  is  not  until  the 
last  moment  of  the  testimony,  and  then,  not  without  great 
reluctance  on  the  part  of  his  friend  and  confidant,  (Mr.  Bellas) 
the  witness,  that  we  are  able  to  identify  him  with  this  nefarious 
plot — a plot  against  the  respondent  and  the  state.  Here  then, 
I arraign  you,  Jacob  W.  Seitzinger,  Hugh  Ross,  and  Henry 
Jarrett,  as  public  conspirators,  the  first  as  principal,  the  two 
last  as  accessaries  before  the  fact.  Let  me,  without  proceed- 
ing further  upon  so  odious  a theme,  direct  the  attention  of 
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this  Honorable  court,  to  the  more  particular  subject  of  en- 
quiry. 

The  first  article  after  setting  forth  the  matters  of  complaint, 
concludes  ; “Thus  wilfully  and  corruptly  denying  a citizen 
the  right  of  having  justice  administered  to  him'  without  sale, 
denial  or  delay.”  These  are  very  pretty,  specious,  high 
sounding  words,  picked  out  of  Purdon’s  Digest  for  the  occa- 
sion, to  round  off  this  elegant  ami  classicallv  written  specimen 
of  legal  and  literary  erudition.  “ Sale,”  of  what  ? “ Barter”  ! 
for  what  ? I should  like,  soberly  to  enquire,  what  has  appeared 
in  the  whole  of  the  evidence,  like  inducement  to  the  respondent 
to  act  otherwise  than  fairly  and  honeslly  ? I agree,  if  vou 
please,  and  it  is  accordingly  all  that  can  he  required  at  mv 
hands,  that  sacrifices  are  frequently  made  by  men  in  elevated 
situations,  to  objects  altogether  insignificant  and  disproportion- 
ate in  point  of  consequence  of  character.  Doctor  Dodd,  we  are 
told,  surrendered  all  regard  for  his  character,  his  family,  his 
friends,  and  meanly  consented  to  become  a worshipper  at  the 
shrine  of  Mammon,  “that  least  erected  spirit  that  fell  ;”  Lord 
Chancellor  Bacon,  “the  greatest,  wisest,  meanest  of  mankind,” 
sacrificed  the  mighty  space  of  his  large  honours  for  so  much 
gold  as  might  be  grasped  thus  ! — Nay,  not  to  confine  ourselves 
to  the  corrupted  currents  of  more  modern  times  ; Esau  sold 
his  birth-right  for  a mess  of  pottage— and  to  sum  up  all,  Judas 
the  traitor  Judas,  basely  bartered  the  Saviour  of  the  world  for 
thuty  pieces.  But  this  it  seems,  in  opposition  to  every  thing 
like  reason,  like  reputation,  like  example,  is  a sale,  forsooth, 
without  purchaser  or  price.  Is  it,  or  can  it  be  supposed, 
that  the  Honorable  respondent  whose  character  for  honesty 
and  integrity  has  been  emphatically  admitted  to  be  without 
spot  and  without  blemish,  would  immolate  himself,  destroy 
his  reputation,  and  entail  infamy  on  his  family  without  motive, 
without  inducement  ? 

Is  there  “denial”?  why,  the  very  complaint  is,  that  he 
adjudged  the  cause.  Is  his  judgment  erroneous  ? — why  has  it 
not  been  reviewed,  in  the  Superior  Court.  Has  there  been 
“delay”? — the  objection  is,  that  he  would  not  delay.  Let 
these  terms  then  he  wafted  on  the  idle  air  for  proper  com- 
pany. But,  take  every  fact  alleged  in  the  article  to  be  fully 
sustained  by  proof,  admit  it  to  its  utmost  extent,  the  prosecu- 
ting counsel  could  not  sustain  it  as  matter  of  impeachment.  As 
well  might  he  attempt  to  swim  with  fins  of  lead,  or  hew  down 
oaks  with  rushes.  (Here  Mr.  B.  read  the  whole  article.)  He 
never  could  have  hoped  to  sustain  it — the  article  in  its  compo- 
sition is  about  as  legal  as  it  is  classical.  There  is  no  offence  or 
impropriety  alleged,  which  has  a particle  of  truth  in  it,  and  if 
A were  all  true,  I care  not. 


[ 237  ] 


I admit  that  he  presided  on  the  argument,  upon  the  excen 
tmns  filed  to  his  report,  in  the  case  of  Seitzinger  vs  TS 
I admit  that  he  had  previously,  with  reluctance,  consents  to 
sene  <s  a referee,  and  that  he  reported  every  farthino-  that  was 
due  to  the  plaintiff.  I deny  that  he  was  rented  Sa!!  the 
be  n h when  the  argument  came  on.  Mr.  Baird  coLild  not  sav 
whether  the  expression  of  Mr  Biddle  “that  Judge  Porter  could 
t i ’ 01  ouPht  f10.1  to  sit,”  was  intended  for  the  ear  of  the 
rf’OT,a  mere  mtimation  to  himself.  Mr.  Smith,  Mr.  HiS 
A .dams,  and  the  two  associates  did  not  hear  it.  Mr’ 
Bid  le,  ,t  is  true  says  “ I mentioned  to  Judge  Porter  tha It 

SS  Mr si*  f r 1 |-sgeve,y  5 

i . i , . S11%  he  is  mistaken  in  saying*  he  ad- 

dressed  the  observation  to  Judge  Porter,  or  why  would  not 
some  one  else  have  heard  it.  If,  however  he  did  hU 

" best  is  indistUiot,  and  there  is  every  reason  to'  presn™ 
that  it  was  not  heard  by  the  respondent  Rnt  if  *+  i 

distntetly  and  openly  addressed Z Judge ’ a SncX 
he  trd  by  him,  I care  not  a feather.  It  cannot  affect  nr L ? ? 
the  respondent.  Has  it  come  to  this,  that  because  one  of  the 
parties  or  his  counsel  requests  a Judge,  whose  integritv  and 
sern  justice  do  not  suit  his  views,  to  leave  the  bench  tb  't  'hc 

have  been cuIpST'W wo^W  hav^bTn^  hKty^He 

« Tzb::tn  ss**- 

law,  and  by  the  obligation  „f  his  fffi’Xhich  he  w s sfvom 

t0  remii”  011  the  be- 

But  it  is  alledged,  that  the  Judge  refused  to  produce  his  cal 
eolations  on  which  he  founded  his  report.  Suppose  he  had  no 

lypeara  b/the  ■i.X'U fteX'X' 

" »rewSlvrLu!.l  *.!?  to  °f  th' 


uoosweredisnaissed  because  the^Scte 

I JonrXToth  ?roVw!’0Ter’  ‘°  his  «*«- 

the  cause  indeed  T ^ f ,§  been  Present  &r,d  concerned  in 
cause,  indeed  I might,  with  the  chaste  poet  of  Mantua,  say. 
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“ all  which  I saw,  and  part  of  which  I was,”  yet  I will  take 
the  evidence  adduced  before  you,  as  it  essentially  corresponds 
with  my  own  recollections.  Mr.  Biddle  does  not  pretend  to 
say,  that  the  Judge  refused  to  give  his  calculations,  but  that  he 
alleged  that  he  had  not  kept  any,  or  had  none.  Mr.  Baird  does 
not  say  there  was  any  refusal  to  explain.  Mr.  Hays  says,  that 
“the  Judge  stated  he  had  not  preserved  his  calculations, that  he 
had  made  them  on  slips  or  pieces  of  paper  which  he  had  not  kept, 
but  that  he  teas  ready  to  state  the  grounds  of  his  report .” 
Judge  Witman  says  the  same  in  effect.  Judge  Schneider  says 
he  appeared  willing  to  give  them  every  satisfaction,  and  Gen. 
Addams  says,  that  when  Mr.  Baird  said  they  would  be  under 
the  necessity  of  examining  the  Judge,  he  said  he  was  very 
willing  to  be  examined. 

When  the  Judge  came  upon  the  bench,  he  ceased  to  be  a 
referee.  He  was  then  a Judge  of  the  court,  bound  to  decide 
all  questions  that  legally  came  before  him  in  his  judicial  char- 
acter, in  which  he  was  not  personally  interested,  or  to  the 
parties  to  which  he  was  not  connected  by  ties  of  affinity  or 
consanguinity.  The  case  before  the  court,  to  which  I have  been 
referring,  was  not  one  of  those  exceptions,  and  consequently 
the  respondent  was  bound  to  sit,  and  to  adjudicate  upon  it. 
When  a Judge  of  the  Supreme  Court  sits  at  nisi  prius  and  tries 
a cause,  and  a motion  is  made  for  a new  trial,  and  the  case  comes 
on  to  be  argued  in  Bank,  the  Judge  always  sits  on  the  argu- 
ment. Nay,  more,  he  always  furnishes  the  facts  on  which  the 
argument  is  founded.  Such  too,  was  the  practice  on  motions 
for  new  trials  and  appeals,  under  the  old  Circuit  Court  system. 
But  the  respondent  here  had  an  additional  necessity  imposed 
upon  him  to  sit,  from  the  circumstance  of  his  associate,  Judge 
Witman,  being  the  father-in-law  of  Daniel  H.  Otto,  one  of  the 
active  creditors  in  taking  defence,  who  had  told  him,  that  in 
consequence  of  that  relationship,  he  could  not  sit  upon  the  argu- 
ment. 

With  regard  to  the  institution  of  these  proceedings  against 
the  respondent,  it  would  seem  that  the  charges  had  been  slum- 
bering seven  or  eight  years  in  the  tomb  of  the  Capulets.  Hugh 
Ross  had  taken  notes,  (of  that,  however,  more  anon)  but  1 air 
glad  to  find,  that  to  him,  the  obliquity  of  whose  moral  vision  i< 
so  notorious,  the  respondent  seemed  to  act  with  impropriety 
For  virtue  would  not  be  virtue,  if  it  received  the  approbatioi 
of  vice.  But,  why  do  not  these  charges  slumber  still  ? The  pro 
blem  is  solved — Seitzinger  had  obtained  a judgment  for  five  o 
six  hundred  dollars  more  than  was  due  him,  to  the  prejudice  o 
the  honest  creditors  of  Zellers.  This  judgment  the  respon 
dent  reduced  to  what  was  honestly  due  him.  to  wit:  b57C>  f>, 
instead  of  SI  100,  claimed.  Seitzinger  felt  his  pocket  touched 
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kebreathes  revenge ; he  finds  some  kindred  spirits  willing  like 
hxmself,  to  sacrifice  the  respondent  at  an  auto  de  fe  He 
communes  and  consults  with  Bellas,  and  with  him  impeaches 
the  respondent,  in  his  absence  before  the  committee  last  ear 
and  then  gets  the  worthies  from  Northampton  and  LehHh  to 

before  you  'tie’  b ^ ^ 1°!f  not,now  come  forward  to  testify 
belore  you.  He  has  looked  within,  and  fearing  that  if  he 

made  his  appearance,  all  that  there  rose  to  his  own  view 

would  be  exposed  to  the  world,  he  shrunk  from  the  specta- 

JusficeTf  the' lin?°TJble  C0,'rt’ that this  is a trial  be^een  the 

the  commonwp3  uu  .?°.se  who  would  wield  the  thunders  of 

article  tH,?  ^tf  Vf^  en'0VVn  V'le  PurPoses>  and  I leave  this 

in  lnn.  ^ ’-  b 3 fU  COnvictlon  that  tliere  can  be  no  difficulty 
m your  decision  upon  it.  ^ 

77m  second  article  is  worse,  if  worse  can  be,  than  the  first 

IS  ,V„re  7 nghtly?  Is  il  serious>y  true,  that  the  respondent 
as  impugned,  nay,  arraigned  for  a high  crime  and  mistlemean- 

th  r’/0r  ""''o’  what  ? For  reprimanding  men  who  had  violated 
the  law  in  the  worst  form.  But,  says  the  counsel,  the  arrest 
and  not  he  reprimand  is  the  offence-and  is  it  so  > WhatTavs 

in'the  coir  ‘ did “r  ^ P°rter’  sittinS  the  b™di 

frStTw  zhour:f  What 

, ' - ' ...  sal‘  tbese  persons  were  brought  up  before 

the  court  public,  and  exposed  to  ridicule  and  contempt  and 
made  a laughing  stock  to  the  whole  county.”  And  is  tliis  fim, 
cable  court  to  fight  the  battles  of  Beidleman,  Young  HaberacT 

mo mveal th^t r s " "X.  °‘her  Sambi“  “ county  or  cot 
lai , mPP°5n  He  resPon<ient  had  termed  them  “vil- 

ains,  he  would  have  but  caded  them  by  their  own  rio-ht  names- 

to  thfs  SrfSi  cf  ■ Beidlein-  alone,  was  eK  as 
to  this  pait  ot  the  charge.  He  speaks  and  understands  the  En- 
glish language  but  imperfectly,  and  could  very  read!  y misan 
prehend  the  expressions  used  to  him,  more  especially  a hii 
conscience  told  him  that  the  expression  was  applicable  He  was 
a ked  before  this  court,  whether  at  the  time  he  suffered  gim 

undegrThe‘S„reteet?  ^ T"'ered  "ot>  b“‘ shield  hiSself 
c piotection  which  the  prosecution  claimed  for  him 

from  proclaiming  his  own  infamy,  guilt  and  dismace  So  ’ 

passed,  tell  ^rfhat  "the  word^uffS  fZLndrch  "were 
not  used  ; and  they  add,  that  they  could  not  have  been  used! 
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or  they  would  have  observed  them — that  they  never  heard 
such  words  from  Judge  Porter’s  lips 

Will  you  believe  the  one  biassed  and  prejudiced  witness, 
and  whistle  the  others  to  the  wind  ? Does  the  Senate  sit  here 
to  protect  gamblers,  the  vilest  and  most  worthless  depredators 
that  infest  and  prey  upon  society  ? Is  this  parent  of  all  vice  to 
receive  sanction  and  encour  gernent  at  your  hands?  Are  the 
gamblers  of  the  land  to  assemble  and  hold  a jubilee  on  the 
success  of  this  cause?  Are  yc  fathers?  Have  ye  children  ? 
Do  ve  owe  it  to  them,  do  ye  owe  it  to  your  country  to  protect 
gambling?  and  can  it  be,  that  the  Senate  of  Pennsylvania,  silling 
in  sober  judgment,  as  the  highest  court  of  judicature  known  to 
the  laws,  is  seriously  called  on  to  do  this  ? It  is  monstrous,  I 
can  scarcely  have  patience  to  endure  the  thought  of  it. 

Are  not  your  public  functionaries,  your  Judges,  to  be  admin- 
istrators of  the  law?  Are  they  not  called  upon  by  every  prin- 
ciple of  duty,  human  and  divine,  to  be  a terror  unto  evil  doers? 
Is  it  not  in  proof  to  you,  that  the  vice  of  gambling  was  preva- 
lent even  to  an  alarming  degree,  at  Allentown,  at  the  times 
referred  to  ? And  was  it  not  necessary  for  those  sworn  to 
administer  the  law,  to  interfere  and  save  the  morals  of  the 
country  from  prostitution  ? Aye  ; but  says  the  counsel,  he 
should'  have  received  information  on  oath,  issued  a warrant, 
and  had  them  indicted.  This  mode  of  proceeding  would  be 
less  effectual  than  the  one  adopted.  Who  was  there  willing 
to  take  upon  himself  the  character,  at  all  times  odious,  of  an 
informer  ? The  venerable  Judge  Hartzel,  now  no  more, 
seemed  to  shrink  from  it,  although  one  of  the  Judges  of  the 
court,  because  they  were  his  neighbours.  Should  they  have 
selected,  or  sent  for  one  of  the  clan,  he  might  have  either  not 
sworn  the  truth,  or  like  the  culprit  here,  stand  on  his  privi- 
lege. Sir,  the  stand  which  the  respondent  took  on  the  side  of 
morals  and  virtue,  was  worthy  of  himself,  and  of  his  own  fear- 
less and  exemplary  character,  and  I should  have  thought  less 
of  him  than  I do,  had  he  failed  in  doing  what  he  has  done. 

The  simple  facts  in  regard  to  this  article,  are,  that  gambling 
prevailed  openly  and  publicly  in  Allentown.  That  the  vicn 
was  spreading  its  devastations  over  the  place;  the  widow  ant 
the  orphan  felt  it ; the  stranger,  setting  his  foot  in  the  place 
was  liable  to  become  the  victim  of  the  sharpers  who  infested  it 
The  tavern  keepers,  licensed  by  the  court,  and  necessarily 
under  its  control,  gave  it  countenance  and  support,  in  violation 
of  the  law  and  morality.  The  respondent  interposed  hif 
authority,  and  having  desired  those  most  notorious  for  theii 
transgressions,  to  come  before  the  court,  they  voluntarily  cnm( 
forward,  and  the  respondent  openlv  and  publicly  informer 
them  of  the  complaints  which  had  come  to  his  ears,  the  trutl 
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•f  which  they  admitted,  and  he  then  cautioned  them  to  beware 
how  they  again  transgressed,  for  if  complaints  should  he  again  pre- 
ferred, they  should  be  punished  with  all  the  severity  of  the  law. 

If  the  respondent  be  censured  for  conduct  like  this,  instead 
of  injuring  him  in  the  estimation  of  the  only  part  of  mankind 
whose  estimation  is  worth  having,  the  virtuous  and  the  good, 
it  will  be  the  brightest  gem  in  his  coronet.  And  if  the  law  givers 
of  our  land;  if  the  highest  and  most  dignified  tribunal  of  the 
commonwealth,  shall  think  this  a matter  of  accusation  and  of 
crime,  why  then  you  may  as  well  turn  your  hall  into  a gam- 
bling den,  appropriate  your  sacred  desks  to  Faro  Banks,  and 
let  justice  depend  on  the  hazard  of  the  die. 

In  the  third  article  of  impeachment,  it  is  charged  against 
the  respondent,  that  he  interfered  to  screen  a culprit  from 
justice,  and  endeavored  to  induce  a judicial  officer  to  violate 
his  duty  in  her  favor.  But  the  facts  are  not  proved  to  sustain 
any  part  of  this  allegation.  As  to  the  evidence  of  this  man, 
Reese,  whose  testimony,  taken  alone,  must  have  convinced  you 
that  no  dependence  can  be  placed  upon  what  he  said,  even  he , 
has  not  dared  to  say  more,  than  that  the  respondent  told  him 
the  case  could  not  be  settled  before  the  Justice,  unless  he  could 
certify  that  Mary  Everhart  had  not  committed  a larceny.  But 
it  is  evident,  from  the  testimony  of  William  White  and  Jacob 
Weygandt,  jr.  Esquires,  who  are  gentlemen  of  character  and 
standing,  that  the  respondent  did  not  know  the  nature  of  the 
prosecution  or  charge,  until  he  was  informed  of  it  by  Justice 
Weygandt,  who  emphatically  says,  u when  I observed  to 
Judge  Porter  that  it  was  a clear  case  of  larceny,  he  did  not 
press  the  matter.”  Taking  the  facts  given  in  evidence, 
it  appears,  that  upon  a sudden  quarrel,  and  in  a moment  of 
excitement,  Jacob  Reese,  jr.  and  Mary  Everhart  instituted 
proceedings  against  each  other,  simultaneously.  The  one  for 
larceny,  the  other  for  slander.  That  they  both  repented  what 
they  had  done,  and  were  exceedingly  anxious  to  settle  their  dis- 
putes and  to  pay  off  their  respective  costs.  That  Reese  was 
particularly  desirous  that  it  should  be  done,  although  before 
the  court,  he  equivocated  a good  deal  about  it.  That  at  his 
earnest  solicitation,  the  respondent  accompanied  him  to  the 
office  of  Justice  Weygandt,  who,  he  represented,  was  anxious  to 
see  him  ; that  the  respondent  did  accompany  him,  having  been 
informed  both  by  him  and  by  Mr.  White,  that  it  was  a trifling 
quarrel,  which  they  were  both  anxious  should  be  settled.  That 
the  respondent,  until  informed  of  the  nature  of  the  case,  was 
disposed  to  give  his  aid  to  restore  peace  between  them  ; but, 
that  so  soon  as  he  found  it  was  a prosecution  for  larceny,  he 
declined  having  any  thing  to  do  with  it,  and  said,  “the  laty 
must  take  its  course.” 
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Suppose,  if  you  please,  that  the  Judge  did  what  he  was  not 
bound  to  do.  Suppose  he  was  disposed  to  be  merciful.  Was 
there  any  thing  criminal ; was  there  any  thing  wrong  in  what 
he  did  ? Are  you  to  pass  the  judgment  of  the  law  against  a mer- 
ciful Judge.  It  is  the  first  instance  in  which  I ever  heard  of  a 
Judicial  officer  being  criminally  arraigned  for  possessing  too 
- much  of  that,  which  is  most  truly  styled  the  divine  attribute  of 
justice.  Judge  Chase  was  impeached  for  issuing  a warrant. 
Judge  Porter  for  not  issuing  one.  Judge  Chase  for  being  too 
severe.  Judge  Porter  for  being  too  merciful. 

“ No  ceremony,  that  to  great  ones  ’longs, 

Not  the  King’s  Crown,  not  the  deputed  sword, 

The  Marshal's  truncheon,  nor  the  Judge’s  robe, 

Become  them  with  one  half  so  good  a grace, 

As  mercy  does.” 

“The  quality  of  mercy  is  not  strain’d; 

It  droppeth  as  the  gentle  rain  from  heaven 
Upon  the  place  beneath  : It  is  twice  blessed; 

It  blesseth  him  that  gives,  and  him  that  takes: 

’Tis  mightiest  in  the  mightiest : It  becomes 
The  throned  monarch  better  than  his  crown: 

His  sceptre  shews  the  force  of  temporal  power, 

The  attribute  to  awe  and  majesty, 

But  mercy  is  above  this  sceptred  sway. 

It  is  enthroned  in  the  heart  of  Kings, 

It  is  an  attribute  of  God  himself ; 

And  earthly  power  doth  then  shew  likest  God’s, 

When  Mercy  seasons  Justice.” 

But  in  the  disposition  to  practice  mercy,  you  find  no  dispo- 
sition in  the  respondent  to  interfere  with  justice.  The  moment 
he  discovers  that  its  exercise  would  interfere  with  the  due 
administration  of  the  laws,  that  moment  says  he,  “ let  the  law 
take  its  course.”  But,  what  are  we  to  think  of  Reese.  He 
first  calls  upon  the  respondent  to  do  him  a favor,  and  when  he 
has  done  it,  with  the  blackest  ingratitude  he  accuses  him  of 
crime,  in  complving  with  his  request.  Ingratitude  has  ever 
been  considered  the  parent  and  associate  of  all  other  vices,  and 
it  is  the  worst  of  all  ; he  who  is  ungrateful  has  no  sin  but  one, 
all  other  crimes  may  pass  for  virtues  in  him.  Reese  has  been 
ungrateful,  and  deserves  the  treatment  inflicted  by  Philip  of 
Macedon  upon  the  soldier,  who,  ungrateful  for  the  preserva- 
tion of  his  life  and  his  restoration  to  health,  robbed  his  bene- 
factor of  his  possessions.  He  was  branded  on  the  forehead 
with  the  words,  “ The  ungrateful  Guest.” 

Had  the  defendant,  upon  her  subsequent  trial  been  acquitted, 
through  the  influence  and  interference  of  the  respondent,  then 
indeed  might  some  complaint  have  been  made  against  him. 
But  you  will  find,  that  on  her  trial  the  facts  and  the  law  are  all 
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submitted  to  the  consideration  of  the  jury,  and  she  was  convict- 
ed and  sentenced,  and  has  expiated  her  offence  by  undergoing 
the  penalty  of  the  law.  Instead,  I say,  of  interfering  in  her 
behalf,  you  find  that  the  respondent  says,  “Let  justice  be  done, 
regardless  of  the  consequences;”  and  the  sentiment  is  re-echoed 
by  a member  of  this  Honorable  court. 

The  evidence,  as  I have  already  stated,  disproves  the  charge 
contained  in  this  article,  and  consequently  there  can  be  no 
reason  to  apprehend  that  you  will  doubt  in  relation  to  it. 

At  ten  minutes  before  one  o’clock,  Mr.  Brown  begged  of 
the  court  to  grant  him  the  indulgence  of  an  adjournment  until 
to-morrow  morning,  as  he  was  indisposed  and  ielt  very  much 
exhausted  with  the  labours  of  speaking,  which  was  agreed  to 
and  on  motion  of  Messrs.  Ogle  and  Ritscher,  the  court  ad- 
journed until  nine  o’clock  to-morrow  morning. 

Saturday  morning , Dec.  31,  1825. 

The  court  was  duly  opened — Present,  all  the  members  except 
Mr.  Sutherland. 

Mr.  Brown  at  nine  o’clock,  A.  M.  resumed  his  argument. 

Mr.  Brown. — While  I gratefully  acknowledge  the  obliga- 
tions I am  under  to  this  Honorable  court,  for  the  indulgence 
granted  me  yesterday,  by  an  adjournment  until  this  time,  I 
trust  I shall  shew  my  sincerity  in  expressing  it,  by  the  shortness 
of  the  further  trespass  upon  your  attention,  in  my  remaining 
remarks. 

In  the  course  of  my  observations  yesterday,  I observed  that 
the  respondent’s  case  was  one  of  peculiar  hardship,  as  regarded 
the  motives  with  which  the  prosecution  was  instituted.  In  this 
allusion,  sir,  I had  not  reference  to  the  motives  of  the  Honora- 
ble the  House  of  Representatives,  or  those  on  their  behalf, 
immediately  conducting  this  prosecution.  The  allusion  was 
to  those  who  instituted,  who  originated  this  persecution.  I 
make  this  explanation  now,  to  correct  or  counteract  any  mis- 
representation or  misunderstanding  which  mayT  have  been 
made  or  entertained  in  relation  to  that  which  I did  say.  But 
be  the  motives  of  its  originators  what  they  may,  the  proceeding 
has  been  instituted,  and  the  respondent  must  endure  and  meet 
it.  I know  “uneasy  lies  the  head  which  wears  a crown,”  and 
that  the  stubborn  and  unbending  oak,  will  suffer  more  beneath 
the  fury  of  the  storm,  than  the  yielding  and  more  time  serving 
myrtle.  But  we  honor  the  scathed  and  riven  tree  for  its  assim- 
ilation to  that  integrity,  which  never  yields  the  right  to  the 
expedient. 

I had  proceeded  so  far  as  to  have  concluded  my  observations 
upon  the  third  article.  I shall  now  approach  the  consideration 
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of  those  which  remain  and  although  they  be  great  in  quantity 

in  quality  tliey  are  nothing. 

The  fourth  ("'tide  has  relation  to  the  case  of  the  common- 
weak  , vs.  John  Mill.  It  has  relation  to  a transaction  which 
should  have  taken  place  at  January  sessions,  1819— seven  years 
sn.ee.  There  is  no  doubt  that  in  consequence  of  the  great 
lapse  of  time,  this  court  are  not  in  possession  of  as  full  and 
complete  a history  of  that  transaction  as  they  might  have  been 

suffer  fOCCU;re(l  V TFC  reCGnt  peri0d-  B"twho  should 
suffer  horn  this,  ^ot  the  respondent,  surely.  He  could  not 

une  the  institution  of  these  proceedings,  and  if  either  party  is 

0 >c  P[eJudlced>  it  ought  to  be  the  commonwealth,  because  it 
vvas  at  her  option  to  institute  the  proceedings  at  what  period 
she  pleased.  This  Honorable  court  is  not  to  convict  upon  w'ant 
it  JJf  ?MheS  ,He  tlcf\ciency  is  attributable  to  the  prosecution 
of  ti  ’ 1 V \rcac  l.he  artlcle.)  It  concludes,  “In  violation 
of  the  legal  and  constitutional  right  of  every  citizen  to  have 
jms  me  ad  in  mistered  according  to  law,  and  against  the  peace 
ana  dignity  oi  the  commmonwealth  of  Pennsylvania.”  Here 
again,  we  have  another  of  the  many  specimens,  with  which 
r ,CM  artlc.es  abouru,>  ol  legal  and  logical  conclusions,  drawn 
liom  classical  and  grammatical  premises.  This,  however 
is  the  charge— hoyv,  and  by  whom  is  it  attempted  to  be  sus- 
tained It  is  by  George  Levers,  the  prosecutor,  and  by  Hugh 

o>s.  Levers  does  not  support  it.  His  recollection  of  the 
circumstances,  is  at  best  but  like  a dream.  He  no  longer  is 
able  to  recollect  the  parties  to  the  bill  obligatory,  the  alleged 
subject  oi  larceny,  nor  the  amount.  He  says,  he  understood 
the  proposition  to  compromise,  to  have  originated  with  the 
counsel,  and  that  the  court  merely  assented  to  it.  He  was  put 

aAS,f  .Te"V° torture  by  the  opposite  counsel;  but  to  no  purpose! 
All  that  Levers,  who  worshipped  at  the  shrine  of  Mammon, 
wanted  vvas  h.s  money,  and  he  got  it.  But,  who  is  the  other 
witness  Hugh  Loss,  another  member  of  this  triple,  Gorgon 
headed  league.  The  Judge  “was  very  pressing,”  “very  urging  ” 
says  he.  He  does  not  presume,  with  his  notes  and  all,  to  give 
. lc  vespondent  s language.  He  is  confirmed  in  this,  his  own 
jaundiced  impression,  by  no  other  witness.  I asked  him  what 

BeJVfS  doinS-  ,Hjs  rePJy  was>  “I  am  not  bound  to  answer.” 

1 ot  bound,  sir  why,  are  you  not  sworn  to  tell  the  whole 
truth.  Your  oath  has  been  recorded  here  and  in  heaven.”  He 
claimed  the  protection  of  the  court  to  be  excused  from  answer- 
S(?\  . vvas  not -afforded  him.  He  said  he  was  taking  notes. 

aking  notes;  for  what  purpose,  as  you  were  not  concerned  in 
the  cause?  H.s  trembling  motive  skulked  in  his  coward  eye. 
Again  he  claimed  to  be  excused  from  answering,  but  in  vain  : 
again  he  hesitated,  but  at  length  it  came  out — “ with  a view  t» 
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its  being  a charge  against  Judge  Porter  some  day.”  Here  was 
an  occasion,  and  an  employment  worthy  the  amanuensis  of 
Prince  Lucifer  himself;  noting  down  the  foibles  and  the  faults 
of  human  nature.  Such  testimony  should  scarcely  be  adverted 
to,  much  less  relied  on,  for  any  purpose.  But,  sir,  although 
we  here  unveiled  him,  we  stopped  not  with  that.  He  was 
obliged  to  own  that  he  travelled  miles  to  procure  signatures  to 
the  complaint  against  the  respondent.  He  sought  a public 
dance  house  to  procure  signatures.  And  then  some  time  after 
he  had  confessed  this,  he  again  asks  to  be  permitted  to  come 
before  you,  to  give  the  reason  why  he  did  so.  He  says  that 
he  did  it,  so  that  he  could  send  the  petition  by  Jarrett,  and  save 
postage.  Here,  sir,  is  a fellow,  according  to  his  own  account, 
hunting  down  the  reputation  of  a fellow  man,  putting  his  hands 
in  his  pockets,  and  coolly  calculating  the  cost  of  twenty-five 
cents  postage,  which  he  might  save,  by  sending  on  his  precious 
document  by  Jarrett,  the  special  messenger  of  the  league. — 
A man  who  has  battened  last  year  a month,  and  this  year  a 
fortnight  upon  the  coffers  of  the  commonwealth.  But,  be  it 
remembered  that  this  saving  was  to  be  of  the  funds  of  the 
commonwealth,  for  she  pays  the  postage  on  all  letters  to  the 
members  of  the  Legislature. 

Ross  is  unsustained  and  unsupported  in  his  evidence  by  Mr. 
Levers,  the  other  witness  for  the  prosecution.  He  is  contra- 
dicted by  James  M.  Porter,  Esq.  the  Deputy  Att’y.  General 
at  the  time,  who  had  a right,  if  he  chose,  to  enter  a nolle  pro- 
sequi, even  against  the  consent  of  the  court,  because  it  was  pre- 
vious to  the  passage  of  the  act  of  20th  March,  1819,  restraining 
the  Attorney  General’s  power,  relative  to  the  entries  of  nolle 
prosequi.  (Mr.  Brown  here  read  the  indictment,  common- 
wealth vs.  John  Mill.)  It  appears  by  the  indictment,  that  the 
bill  obligatory  never  was  assigned  by  Mill, and  from  theevidence 
before  us,  it  is  manifest,  that  he  had  merely  deposited  it  with 
Levers,  and  had  not  received  full  consideration  for  it,  nor 
parted  with  the  property  in  it,  and  that  he  took  it  under  a 
claim  of  property.  But  why,  as  this  was  the  act  of  the  whole 
court,  is  it  to  be  charged  against  the  respondent  alone ; both 
the  associates,  Judges  Cooper  and  Wagener  concurred,  and  the 
latter  tells  you  that  he  does  not  now  recollect  all  the  circum- 
stances, but  he  remembers  that  he  did  not  think  it  was  an 
indictable  offence,  and  of  this  he  is  certain,  that  had  there 
been  any  thing  improper,  he  never  would  have  consented. 
The  Jury  too,  concurred  in  the  opinion  of  the  court,  and 
without  a moment’s  hesitation,  acquitted  the  defendant. 

I do  not  apprehend  that  there  can  be  a loop  upon  which  to 
hang  a doubt  in  relation  1o  this  article. 

The  Fifth  article  relates  to  the  case  of  Wannemacher  vs. 


[ 246  ] 

techier.  In  that  case  there  had  been  an  indictment,  in  the 
Sessions,  for  this  same  assault  and  battery,  for  which  the  civil  ac- 
tion was  brought  in  the  Common  Pleas.  Upon  that  indictment 
the  defendant  pleaded  guilty.  On  the  trial  of  the  civil  action’ 
the  respondent,  as  every  Judge  and  lawyer  would  have  done’ 
charged  that  the  plaintiff*  was  entitled  to  recover.  The  amount 
he  left  entirely  to  the  Jury.  The  Jury,  disregarding  the  law 
as  laid  down  to  them  by  the  court,  and  assuming  to  themselves 
the  province  of  the  court,  which  is  at  least  "one  of  the  co- 
ordinate branches  of  the  administration  of  justice,  which  we 
have  heard  so  highly  lauded,  brought  in  a verdict  for  the 
defendant.  If  the  respondent  had  refused  to  receive  this  verdict, 
he  would  have  done  right.  But  he  did  not  refuse  to  receive  it. 
He  advised  the  Jury  again  to  go  out  ; repeated  to  them  what 
the  law  was,  and  instructed  them  that  the  law  of  the  land  was 
part  of  the  evidence  upon  which  they  had  sworn  to  decide 
the  cause,  and  that  it  ought  not  to  be  disregarded.  The  Jury 
received  the  recommendation  of  the  court,  and  agreed  to  go 
out  again,  and  did  go  out.  Was  this  an  insult  to  the  Jury  ? 
So  far  from  it,  I say,  that  the  Jury  in  again  bringing  in  the 
same  verdict,  nay,  in  finding  the  first  one,  insulted  the  court. 
If  the  interference  by  the  court,  with  the  rights  of  the  Juryj 
be  an  insult  to  them,  surely,  an  interference  by  the  Jury  with 
the  rights  of  the  court,  is  an  insult  to  the  court.  We  are 
entitled  to  the  one  side  or  the  oilier  of  the  argument,  for  that 
rule  is  a bad  one  which  will  not  work  both  ways.  Sir,  the 
Jury  were  bound  to  take  the  law  from  the  court,  and  the  re- 
spondent in  so  instructing  them,  acted  as  he  always,  I am  proud 
to  say,  acts,  with  entire  judicial  propriety.  Never,  I trust, 
much  as  I prize  the  inestimable  right  of  trial  by  Jury,  shall 
we  live  to  see  the  day  when  the  Jury  shall  take  the  law 
into  their  own  hands  in  civil  cases.  They  have  not,  and 
they  ought  not  to  have  the  control  of  the  law.  Injury  and 
distress  beyond  conception,  would  be  the  result,  if  they  had. 
Because,  should  they  err  in  its  construction,  the  parties  would 
be  remediless.  There  could  be  no  revision,  no  correction  of 
their  errors  ; whereas,  if  the  Judge,  who  decides  the  law,  errs, 
the  law  has  given  the  means  whereby  you  can  revise  his  errors. 

But  it  is  alleged  that  the  respondent  set  the  verdict  aside 
without  a motion.  The  fact  is  not  so.  I will  grant  that  Christian 
F . Beitel,  the  Prothonotary  did  say  that  no  motion  was  made 
for  a new  trial,  and  he  is  the  only  witness  that  says  so.  This 
court  will  recollect  that  the  court  at  which  this  transaction 
took  place,  was  the  first  one  at  which  Mr.  Beitel  officiated  as 
Prothonotary.  A competent  man  would  probably  be  some- 
what awkward  at  a new  business,  and  much  more  so,  conse- 
quently, would  one  who  was  as  little  qualified  for  the  situation 
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as  Mr.  Beitel.  He  may  therefore  easily  be  mistaken,  espe- 
cially as  twelve  months  ago  he  knew  nothing  about  it,  as 
appears  by  his  evidence  before  the  committee.  But  Mr. 
Smith  expressly  contradicts  him,  and  says  that  he  did  move, 
not  for  a rule  to  shew  cause,  but  at  once  for  a new  trial.  That 
he  did  it  as  soon  as  the  verdict  was  recorded,  and  vvhile  the 
Jury  were  yet  in  the  box,  on  purpose  that  the  Jury  might  hear 
him,  and  learn  that  they  ought  not  to  disregard  the  law.  Apply 
to  this  testimony  the  rules  of  evidence  read  by  the  gentleman 
from  Swift’s  Treatise,  and  where  does  it  leave  the  testimony 
of  Mr.  Prothonotary  Beitel. 

I almost  wish,  however,  for  the  respondent’s  sake,  that  no 
motion  had  been  made,  and  that  he  had  himself  set  the  verdict 
aside,  without  request.  He  was  sworn  to  administer  the  lav  s, 
to  do  justice  without  fear,  favor  or  affection,  and  was  he  to  sit 
quietly  by  and  see  those  laws  trodden  under  foot,  and  that 
justice  trampled  on  and  disregarded  by  a Jury?  The  greatest 
Judge  who  ever  sat  upon  a bench  in  the  United  States,  and 
who  still  sheds  lustre  upon  the  high  and  dignified  station  which 
he  so  usefully  fills  in  our  Judiciary,  has  granted  new  trials 
without  motion,  where  the  Jury  have  flagrantly  violated  the 
law,  and  usurped  the  province  of  the  court.  I should  be  the 
last  man  who  would  encourage  encroachment  upon  the  rights  of 
the  Jury,  while  I would  be  the  first  to  resist  an  encroachment  by 
the  Jury  onthe  rights  of  the  court.  Each  has  its  appropriate 
sphere,  each  in  its  own  province,  has  its  exclusive  and  appropri- 
ate duties  to  perform,  and  each  should  move  in  its  own  orbit. 

But  it  is  said,  that  the  respondent  used  improper  language 
to  Mr.  King;  that  he  told  him  not  to  attempt  to  make  the  Jury 
perjure  themselves.  Mr.  King,  who  has  testified  with  great  pro- 
priety, admits  that  at  the  time,  he  was  considerably  excited,  and 
that,  from  that  or  the  lapse  of  years,  he  cannot  be  certain  even 
in  his  impressions,  and  will  not  undertake  to  say  what  the  lan- 
guage used  by  the  respondent  was.  All  that  he  is  certain  of, 
is,  that  the  impression  upon  his  mind,  was,  that  the  Judge 
charged  him  with  acting  improperly,  when  he  told  the  Jury 
they  had  a right  to  persist  in  their  verdict.  Mr.  Beitel,  who 
never  recollected  any  thing  of  this  matter  before  the  committee 
of  investigation,  and  whose  knowledge,  like  a second  sight, 
has  been  produced  by  reading  over  the  printed  charges  and 
conversing  about  the  matter,  since  April  last,  tells  you  that  the 
Judge  told  Mr.  King  he  wanted  to  make  the  Jury  perjure 
themselves.  Upon  the  other  parts  of  his  evidence,  I have  ani- 
madverted sufficiently  in  my  observations  on  the  preceding  part* 
of  this  article,  and  will  therefore  not  observe  further  upon  it. 
But  the  Attorney  General,  Mr.  Smith,  was  present ; he  was 
cool,  and  understood  his  business,  and  therefore  able  to  give  us 
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a correct  statement  of  the  facts  as  they  occurred.  He  tells  von 
that  when  the  Jury  were  about  retiring  to  reconsider  their 
verdict,  Mr.  King  told  them  that  they  might  find  the  same 
verdict,  or  persist  in  their  verdict,  and  that  the  respondent 
observed  «„  him “Oh  ! Mr.  King,  do  no,  endeavor  ^ make 
the  Jury  do  what  is  improper— they  are  sworn  to  decide  the 
ca„,e  according  to  law  and  the  evidence,  let  them  do  so  ” That 

tharhTL  n°thing  rema!‘ka.b!e  in  the  respondent’s  manner— 
that  he  saw  no  passion  in  him— that  Mr.  King  was  a little 

warm,  and  in  the  opinion  of  the  witness,  richIySdeserved  all 
ie  . ur  ge  said  to  him.  This  venerable  and  respected  officer 
of  the  commonwealth,  was  present,  and  saw,  and  heard  all 
that  took  place,  and  has  related  it  as  it  occurred.  I must  here 
be  permitted  to  remark  upon  the  little  respect  or  regard  S 
to  many,  if  not  all  our  witnesses,  no  matter  what  their  age  or 
standing,  by  the  opposite  counsel  in  the  manner  of  propomul- 
ng  his  questions.  \Y  hen  they  had  related  their  knowledge, 
the  counsel  chose  to  cross  examine  them,  by  saying,  “ will  vou 
undertake  to  say,”  or  - will  you  venture  to  say,  J?”  tTt  this 
or  that  did  not  take  place,  or  was  not  said.  The  witnesses’ 
(and  I now  allude  particularly  to  the  Attorney  General)  would 
not  undertake  to  say  what  did  not  take  place,  but  they  under- 

*°°k  W 'a,t  d>d  U'ke  place’  and  what  the  resondent  did 
sap:  Wl.th  s.uch  witnesses,  we  tread  on  Holy  ground. 

But,  sir,  if  the  Judge  had  said  so,  it  is  no  ground  of 
impeachment,  because,  it  the  respondent  had  even  been  in 
error,  he  committed  no  offence,  he  was  guilty  of  no  misde- 
meanor. But  I deny  that  he  would  have  been  even  doing 

ZT*™  'e  "sed  th(r  lanSuage  imputed  him.  Are  counsel 
to  be  at  liberty  to  insult  the  court  with  impunity,  and  must 
your  Judges  quietly  submit,  as  though  they  were  tongue-tied  ? 

he  Judiciary  is  every  thing  to  us.  It  is  entitled  to,  and 
should  receive  our  countenance  and  support.  It  is  easily 
assailed,  and  if  its  character  and  standing  be  lost,  your  proper- 
ty—your  liberty  are  gone.  3 1 J 

The  Sixth  article  is  next  in  order.  That  was  the  case  of 
James  Hays  vs.  Hugh  Bellas,  the  suit,  in  which  case,  was 
brought  to  November  Term,  1S15,  and  was  tried  at  April 

1 ! / , 1S  n°vv  *en  J’eai:i  arul  upwards  since  the  suit 

- nought,  and  nearly  eight  years  since  the  cause  was  tried. 
And  here  again,  I must  be  admitted  to  advert  to  the  lapse  of 
time  which  has  intervened,  and  to  ask  you,  that  any  thing 
arising  from  want  of  evidence  in  consequence  of  it,  shall  operate 
against  the  prosecution,  and  not  against  the  respondent.  There, 
are  two  matters  of  accusation  contained  in  this  article.  The 
rst,  is  the  interlineation  of  the  following  words,  in  the  charge 
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ox  the  court  after  it  had  been  signed  and  filed  ; to  wit : {<a  map. 
may,  if  he  pleases,  buy  an  imperfect  right,  and  if  he  is  not  im- 
posed upon,  but  buys  with  a knowledge  of  the  imperfections, 
he  shall  in  law  be  held  to  the  performance  of  his  contract.” 

The  second  is  for  writing  on  the  margin  of  the  bills  of 
exceptions,  the  following  words:— -“and  the  same  papers  were 
objected  to,  for  want  of  proof  of  the  hand  writing  of  the  said 
Henry  L.  Clark,  and  for  other  causes  ; but  it  was  finally  and 
mutually  agreed,  that  the  whole  correspondence  between  the 
parties  should  be  given  in  evidence,  and  that  the  third  excep- 
tion before  mentioned,  be  therefore  withdrawn,  and  the  last 
mentioned  papers  were  read  in  evidence  accordingly.” 

Let  us  approach  these  charges  boldly,  and  take  the  bull  at 
once  by  the  horns.  I will  however  premise,  that  there  has  not 
been  a solitary  witness  examined  on  the  part  of  the  prosecution, 
who  has  not  been  disappointed  or  displeased  in  some  personal 
matter  or  professional  pursuit,  and  who  does  not  come  forward 
with  all  the  bias  incident  to  poor  weak  human  nature,  when 
operated  upon  by  such  causes  ; and  this  observation  applies  with 
peculiar  force  upon  the  present  article,  as  the  attempt  to  sustain 
this  part  of  the  cash,  is  supported  alone  by  the  evidence  of  Hugh 
Hellas,  the  defendant  in  the  cause,  who,  according  to  his  own 
acknowledgment,  has  been  reflecting  upon  the  circumstances 
ever  since  ; thus  giving  additional  strength  to  the  original 
bias  of  his  mind,  in  relation  to  it.  Mr.  Bellas  is,  no  doubt,  a re- 
spectable man,  at  least,  when  compared  with  others  of  the  inci- 
ters  ofjhis  prosecution.  Yet,  he  is  but  a man,  and  one  who  has 
his  full  share  of  personal  feelings  to  be  operated  upoa  That 
they  have  been  operated  upon,  is  manifest  from  every  part  of  his 
testimony.  J 1 

As  to  the  first  branch  of  the  accusation,  the  interlinea- 
tion in  the  charge  of  the  court,  we  admit  that  the  respondent 
made  the  interlineation,  and  made  it  after  the  charge  was 
filed.  . But  sir,  we  say,  and  the  evidence  bears  us  out  in  the 
assertion,  that  the  matter  interlined  was  actually  delivered  in 
charge  to  the  Jury,  and  that  when  the  interlineation  was  made, 
t!m  respondent  was  ignorant  that  the  vharge  had  been  filed. 
” hat  18  the  evidence  on  this  subject  ? Mr.  Bellas  says 
that  the  words  interlined  were  not  in  the  charge  when  signed 
y uc  S®  Porter.  That  the  Judge  delivered  the  charge  orally, 
and  by  the  by,  I never  heard  of  one  that  was  not  so  delivered 
i hat  notes  of  it  were  taken  down  by  Mr.  J.  M.  Porter,  who 
was  his  counsel, — that  from  these  he  wrote  out  a charge, 
and  the  next  morning  handed  it  to  the  respondent,  who  read 
it  over  and  signed  it,  and  that  he  knows  nothing  of  the  inter- 
lineation or  how  it  was  made,  as  he  left  Easton  the  day  the 
charge  was  signed  by  the  respondent.. 

32 
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This  is  the  only  evidence  adduced  in  support  of  the  accusa- 
tion and  Mr.  Bellas  on  his  cross-examination,  says  he  has  not 
sufficient  recollection  of  the  charge  of  the  court  to  say  that 
the  Judge  did  or  did  not  use  the  language  interlined  in  his 
charge  to  the  Jury.  Taking  it  up  on  this  evidence  alone,  what 
is  there  in  it?  That  upon  subsequent  perusal,  the  respondent 
discovered  that  an  abstract  and  sound  legal  proposition  which 
lie  had  laid  down  to  the  Jury,  had  been  omitted  in  taking  down 
the  charge,  he  interlined  it  in  the  charge.  But  when  he  did  it, 
whether  before  or  after  it  was  filed,  by  no  means  appears. — 
The  law  will  presume  it  was  done  before  it  was  filed,  because 
that  is  the  natural  presumption,  and  the  presumption  in  favor 
of  innocence.  For  you  will  recollect  the  charge  here  is  For- 
gery, and  yet  we  are  told  that  the  character  of  the  respondent 
is  not  assailed. 

But  when  you  come  to  consider  the  evidence  of  Capt.  D.  D. 
Wagener,  who  was  one  of  the  Jurors  in  the  cause,  and  Mr. 
James  M.  Porter,  who  was  the  counsel  of  Mr.  Bellas,  all  doubt 
or  difficulty  on  the  subject  vanishes,  and  we  have  no  occasion 
to  call  in  presumptions,  or  even  the  bulwark  of  character  to 
aid  us  in  our  defence.  Capt.  Wagener  tells  you  that  he  was  a 
Juror  in  the  cause,  that  Judge  Porter  did  use  words  in  his 
charge  to  the  Jury,  to  the  effect  of  those  interlined,  and  he  tells 
you  the  reasons  why  he  feels  positive  that  the  respondent  did 
so  charge  the  Jury.  He  says,  that  after  having  heard  the 
evidence,  he  and  Mr.  John  Horn  had  adopted  the  idea  that  the 
plaintiff  ought  to  recover,  as  he  had  not  deceived  the  defendant, 
and  that  the  defendant  had  bought  the  patent  right  in  contro- 
versy at  his  own  risk,  and  that  when  they  retired  to  their 
room  to  deliberate,  after  receiving  the  charge  of  the  court,  he 
remarked  to  Mr.  Horn,  that  Judge  Porter  had  taken  the  same 
views  upon  that  part  ot  the  case,  that  they  did  ; and  he  adds, 
that  it  was  upon  that  very  ground  the  Jury  founded  their  ver- 
dict. 

Again  ; — If  you  examine  the  issues  which  had  been  joined, 
and  the  points  propounded  to  the  court,  you  find  that  the 
matter  interlined  had  a direct  relation  to  the  cause,  and  surely 
no  one  will  say  that  it  is  not  sound  law,  and  thence  it  must 
fairly  be  inferred,  that  it  was  the  subject  matter  of  charge.  So 
much  then  for  the  proof,  that  this  language  was  actually  used 
to  the  Jury.  Now,  as  to  the  time  and  manner  in  which  they 
were  interlined.  Mr.  J.  M.  Porter  says,  that  it  was  the  first 
cause  he  tried  in  Northampton  county,  that  he  labored  with 
zeal  for  his  client,  and  fought  every  inch  of  ground.  That  he 
took  notes  of  the  charge  as  it  was  delivered — That  on  the 
same  evening  he  transcribed  it  and  on  the  next  morning  hand 
ed  it  to  the  respondent,  who  looked  over  it  hastily,  signed 
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it,  and  gave  it  back  again  to  him.  That  before  the  term  had 
ended,  he  went  off  to  the  YVest-Chester  court,  and  previous  to 
leaving  Easton,  he  handed  the  charge  of  the  court  to  General 
Spering,  the  Prothonotary.  On  his  return  to  Easton  in  June 
following,  he  was  informed  that  the  bills  of  exceptions  drawn 
by  Mr.  Bellas,  were  too  informal  to  be  signed.  That  he  then  pro- 
cured the  charge  of  the  court  from  the  Prothonotary,  drew  up  the 
bills  of  exceptions,  attached  them  and  the  charge  of  the  court  to- 
gether, and  at  the  ensuing  August  Term,  handed  the  whole  to 
the  respondent,  who  then  examined  them,  corrected  any  errors 
which  he  discovered  so  as  to  make  the  papers  conform  to  the 
truth  of  the  case,  and  then  signed  the  bills  of  exception,  and  they 
were  then  for  the  first  time,  as  the  respondent  believed,  filed  of 
record,  and  so  far  as  regarded  the  bills  of  exception  such  was 
the  fact  : and  how  could  the  Judge  suppose,  as  all  the  papers 
were  appended  together,  that  part  had  been  filed  and  part  had  not? 
From  all  the  circumstances  we  have  a right  not  only  to  infer, 
but  positively  to  say,  that  the  language  interlined  was  actually 
used  to  the  Jury,  and  that  the  Judge  was  ignorant  of  the  paper 
having  been  filed,  when  he  made  the  interlineation.  But  had 
he  even  known  it,  he  did  no  more  than  the  Supreme  court,  or 
a suggestion  of  diminution  of  record,  would  have  compelled 
him  to  do.  He  but  placed  the  truth  upon  the  record.  Truth 
would  never  tarnish  the  books  of  Heaven  itself.  The  Judge 
was  bound  to  hold  the  scales  of  Justice  even  between  the  parties, 
and  he  could  have  had  no  motive  but  that  of  perfect  honesty 
in  doing  what  he  did. 

But  it  is  said,  that  the  letter  of  Mr.  Porter  to  Mr.  Bellas, 
says  the  Judge’s  conduct  was  improper.  You  will  remember 
that  this  letter  was  written  nearly  eight  years  since,  when  a 
partial  feud  existed  between  Mr.  Porter  and  his  brother,  the 
respondent.  Mr.  Porter  was  a young  man,  just  making  his 
debut  in  Northampton  county:  It  was  his  first  cause  there  : 
He  and  his  colleague,  Tyros  as  it  were,  in  the  profession,  had 
gone  through  a long  and  a fierce  contest  with  veterans  of 
the  bar.  They  haf  been  defeated,  and  under  the  warmth  and 
feeling  of  the  moment  he  wrote  the  letter,  which  is  here  intro- 
duced by  the  prosecution,  and  serves,  to  use  the  beautiful  and 
figurative  language  of  a distinguished  author,  “like  a moon- 
beam on  a thunder  cloud  to  make  the  storm  more  dreadful.” 
But  what  does  this  letter,  the  writing  of  which  was  far  more 
commendable  than  its  dishonorable  publication,  say.  That  “the 
conduct  of  the  Judge  in  putting  it  (the  interliniation)  there, 
was  highly  improper.”  This  declaration  is  made,  as  I say, 
under  the  influence  of  irritation  and  excitement,  and  the  wit- 
ness expressly  states  in  the  belief  on  his  part  then,  that  the 
Judge  knew  the  charge  had  been  filed.  Upon  mature  refiec- 
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tion,  he  says  now,  that  he  believes  he  did  Judge  Porter  injustice 
in  that  supposition,  and  in  the  consequent  charge  of  impropri- 
ety. Shall  Mr.  Porter  not  be  permitted  to  correct  his  errors. 
Must  he,  like  Hugh  Ross  and  others,  (and  I beg  his  pardon  for 
even  naming  him  with  them,)  grow  older  and  grow  worse. 

Then  as  to  the  second  branch  of  accusation.  I shall  confine 
my  remarks  principally  to  the  allegation  on  our  part,  that  the 
mai  ginal  note  to  be  found  on  the  bills  of  exceptions  was  accord- 
ing to  the  truth  of  the  case,  because  it  is  perfectly  clear,  that 
the  note  was  placed  there  before  the  respondent  signed  it,  and 
of  course,  before  it  became  a record.  Mr.  Porter  tells  you  that 
the  bills  of  exceptions  were  handed  to  the  respondent  at  August 
Term,  1818,  and  when  he  next  saw  them,  they  were  signed, 
and  contained  the  marginal  note  in  question,  and  that  the  mar- 
ginal note  and  the  other  corrections  must  have  been  put  on  ia 
the  interim.  This  is  also  confirmed  by  the  allegation  in  the 
letter,  of  which,  no  doubt,  so  much  will  be  said.  Pie  there 
acknowledges  the  receipt  of  Mr.  Bellas’s  letter,  dated  22d 
August,  1818,  a few  days  after  its  date,  and  says— The  bills 
of  exceptions,  were  signed  at  August  court,  a few  days  before 
the  receipt  of  Mr.  Bellas’s  letter.  The  August  Term,  1818, 
commenced  upon  the  17th  day  of  the  month.  The  letter  might 
take  three  days  ora  week  to  go  from  Sunbury,  where  Mr.  Bel- 
las lived,  to  Easton,  and  the  bills  of  exception  may  have  been 
signed  during  the  first  week  of  the  court. 

This  is  all  the  evidence  we  have,  as  to  the  time  when  the 
the  marginal  note  was  placed  there,  and  when  the  bills  were 
signed. 

Then,  on  the  subject  of  the  truth  of  the  fact  stated  in  the 
note,  Mr.  Bellas  only  says,  he  has  no  knowledge  of  any  such 
consenl,  as  is  there  stated,  and  he  feels  confident  no  such  con- 
sent was  given  ; and  here  permit  me  to  say,  that  in  this  Mr. 
Bellas  is  unsupported  by  any  witness  whatever,  £*nd  is  contra- 
dicted first  by  the  record,  and  secondly  by  the  evidence  of 
Major  Hays  and  Mr.  Porter.  Nay,  the  strong  presumption  to 
be  drawn  from  the  whole  of  Mr.  Bellas’s  o vn  testimony,  taken 
together,  is,  that  he  is  wrong  when  he  makes  that  declaration. 
Because  he  says,  that  he  and  his  counsel  were  willing  that  the 
whole  correspondence  should  go  to  the  Jury,  and° that  the 
reason  why  the  third  exception  was  taken,  xvas,  that  the  opposite 
counsel  would  not  so  agree.  But  when  he  subsequently  offered 
on  his  part,  the  remainder  of  the  correspondence,  we  find  it  ad- 
-mitfed,  not  without  objection,  but  by  consent,  after  objection 
taken  and  withdrawn,  and  even  letters  produced  by  the  plain- 
tiff without  notice,  and  unproved  copies  received  where  the 
originals  could  not  be  had.  According  to  this  statement  alone, 
how  do  the  facts  strike  every  member  of  this  court  ? why, 
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that  certain  letters  passing  between  Henry  L.  Clark  and  Huo-h 
Bellas,  were  offered  in  evidence.  They  were  reciprocally 
objected  to.  The  first  one  admitted,  is  excepted  to  by  the  defen- 
dant, not  for  want  of  proof  of  the  hand  writing,  but  because  it 
was  only  part  of  the  correspondence.  Subsequently  the  de- 
fendant offers  certain  other  of  those  letters  in  evidence,  to 
which  the  plaintiff  objects,  because  they  were  not  proved. 
Then,  how  could  they  be  admitted  in  evidence.  Mr.  Bellas 
says  he  did  not  prove  them,  and  that  he  was  willing  to  waive 
all  objection,  provided  the  whole  correspondence  went  to  the 
Jury.  It  did  go.  It  could  go  in  no  other  way  but  by  consent, 
and  if  there  were  no  actual  and  absolute  declaration  on  the 
part  of  the  defendant,  that  the  third  bill  of  exceptions  was 
withdrawn,  could  the  court  do  otherwise  than  suppose  such  was 
the  intention  of  the  parties,  and  such  their  understanding  — 
But  the  testimony  of  Major  Hays  and  Mr.  Porter,  puts'" the 
matter  beyond  doubt.  The  former  tells  you  that  letters  from 
Bellas  to  Clark  and  from  Clark  to  Bellas,  were  offered  in  evi- 
dence, that  the  Attorneys  on  both  sides  disputed  the  letters . 

they  had  a very  hard  argument,  and  after  they  spent  a good 
deal  of  time,  the  Judge  said,  “ I think  gentlemen,  you  had  bet- 
ter  let.  all  the  letters  go  to  the  Jury.”  Finally  they  agreed , 
the  different  counsel;  and  he  thinks  all  the  letters  and  papers 
went  to  the  Jury.  Mr.  Porter  tells  you,  that  when  the 
letter  fiom  Bellas  to  Ciark,  dated  10th  December,  1S13,  was 
offered  in  evidence,  the  court  compared  the  hand  writing’ with 
that  of  Mr.  Bellas,  to  the  article  of  agreement,  which  had  been 
already  proved,  and  said  it  might  go  to  the  Jury  for  them  to 
compare  it.  That  Mr.  Scott  and  he  then  opposed  the  admis- 
sion of  the  letter  in  evidence,  on  the  ground  of  its  being  only  a 
part  of  the  correspondence.  After  argument,  the  court  admit- 
ted the  letter  and  the  third  bill  of  exceptions  was  taken. 
While  this  matter  was  before  the  court,  Mr.  Bellas  instructed 
his  counsel,  and  they  so  informed  the  court,  that  if  the  other 
side  would  agree  to  admit  the  whole  correspondence,  he  had 
no  objection  to  admit  this  as  part  of  it.  When  the  plaintiff 
closed  his  rebutting  proof,  of  which  that  letter  was  part,  the 
defendant  s counsel  offered  in  evidence,  some  letters  from 
Clark  to  Bellas.  I presume  they  were  those  of  the  2nd  Nov. 
and  2nd  Dec.  1813,  and  15th  and  23rd  August,  1S14,  mention- 
ed  in  the  bill  of  exceptions.  To  the  admission  of  which  the 
plaintiff  s counsel  objected,  and  Mr.  Sitgreaves  charged  the 
defendant  with  blowing  hot  and  cold,  in  first  denying  Clark’s 
authority,  and  then  endeavoring  to  make  his  letters  prejudice 
Major  Hays.  That  the  Judge  advised  them,  on  both  sides,  to 
waive  all  captious  objections  and  admit  the  correspondence  ; 
fhat  after  some  observations  by  the  counsel  as-  to-  who  wras.  in 
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the  right,  as  is  not  uncommon,  they  agreed  on  both  sides  to 
admit  the  whole  correspondence,  and  it  was  accordingly  given 
in  evidence.  It  is  true,  Mr.  Porter  says,  there  was  no  express 
declaration  on  the  part  of  the  defendant,  that  this  third  bill  of 
exceptions  should  he  withdrawn,  but  the  assent  to  the  proposi- 
tion by  the  court,  was  a waiver  of  all  exception  in  relation  to 
that  part  of  the  case.  Shall  the  party  be  entitled  to  the  benefit 
of  the  agreement  to  admit  the  whole  correspondence,  and  yet 
hold  fast  to  his  exception  as  to  part.  Certainly  not.  But  it  is 
enough  for  us,  that  the  court  understood  such  to  be  the  in- 
tention of  the  parties ; and  if  so,  even  if  in  error,  there  can 
be  no  impropriety  imputed  to  the  respondent  for  stating  the 
fact  as  he  understood  it. 

The  court  will  remember,  that  the  charge  under  this  article, 
is  Forgery  ; that  it  imputes  to  the  Honorable  respondent,  who 
for  three  score  years  has  maintained  an  unsullied  reputation, 
whose  character,  it  has  been  admitted,  is  unimpeachable,  and 
the  counsel  for  the  managers,  has  declared  in  relation  to  this 
prosecution,  “ that  there  is  not  a single  charge  that  imputes 
dishonesty”  to  him.  I say,  that  this  charge  imputes  to  him 
“the  false  making  or  alteration  of  a writing,  with  intent  to 
defraud  another,”  which  is  the  legal  definition  of  Forgery. 
Flow  this  charge  is  to  be  reconciled  with  the  declaration  that 
« there  is  no  imputation  of  dishonesty,”  remains  for  the  learned 
counsel  to  shew.  But  this  we  know,  that  where  there  .could 
be  neither  motive  nor  object  for  so  doing,  it  would  require 
proof,  strong,  clear,  and  undeniable,  upon  which  no  suspicion 
could  cast  a shade,  to  convince  any  tribunal  that  an  honest 
man,  who  maintained  a high  and  respectable  standing  in  the 
community,  would  commit  a crime,  which  betokens  a total 
dereliction  of  moral  rectitude,  and  would  consign  its  perpetra- 
tor to  infamy  for  life.  There  can  be  no  stronger  breast-plate 
than  a heart  untainted. 

The  seventh  article  contains  two  branches  of  accusation. 
The  first  branch  has  relation  to  the  two  alleged  cases  of 
Schwenk,  administrator  of  Schwenck  vs.  Ebert,  in  which  it  is 
said,  the  respondent  neglected  or  refused  to  file  his  opinions, 
although  requred  so  to  do.  It  turns  out  that  there  was  but  one 
case  of  that  name  in  Northampton  county,  and  on  referring  to 
the  evidence,  how  do  the  facts  appear  before  this  court? 

It  appears  that  an  appeal  had  been  taken  from  the  judgment 
ef  a Justice  of  the  Peace  on  the  7th  of  March,  1S22,  which  was 
not  tried  in  court  until  the  1st  of  May,  1823;  between  the 
time  of  taking  this  appeal  and  its  being  tried,  the  Legislature 
passed  the  act  of  1st  of  April,  1S23,  repealing  the  9th  section 
of  the  act  of  1820,  which  altered  the  rule  on  the  subject  of 
costs,  in  cases  of  appeal.  A number  of  questions  arose  under 
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‘these  acts,  in  the  various  cases  tried  in  Northampton  county, 
and  it  would  rather  seem  from  the  evidence,  that  when  the 
Judge  gave  his  opinion  in  this  case,  a conversation  took  place, 
in  which  nearly  all  the  members  of  the  bar  participated,  in 
which  it  was  stated,  that  it  was  desirable  that  the  opinion  of 
the  Supreme  Court  upon  the  construction  of  these  acts,  should 
be  taken.  In  that  conversation,  it  seems  to  have  been  agreed, 
that  a case  should  be  taken  up  which  would  embrace  all  the 
questions  which  had  arisen.  In  the  course  of  this  conversation, 
a request  was  made  of  the  judge  to  file  his  opinion  in  this  case, 
but  it  seemed  agreed  that  the  filing  it  in  any  case,  which  would 
carry  the  question  fairly  up,  would  answer.  The  case  of 
Grace  vs.  Altemus,  decided  shortly  after,  did  embrace  all  the 
points  which  would  be  likely  to  arise  under  those  acts,  and  in 
that  case  Judge  Porter  delivered  and  fded  an  elaborate  opinion, 
and  the  case  was  removed  to  the  Supreme  Court,  where  it  is 
yet  pending.  No  subsequent  request  ever  was  made  of  the 
respondent,  to  file  his  opinion  in  the  case  of  Schwenk  vs. 
Ebert;  had  such  a request  been  made,  it  would  have  been  filed, 
although,  for  obtaining  a rehearing,  it  was  not  necessary, 
as  all  the  facts  appeared  upon  the  record.  There  therefore, 
could  have  been  no  motive  for  withholding  it,  nor  was  any 
injury  sustained,  because  even  Mr.  Charles  Davis,  himself, 
says  that  his  client  immediately  abandoned  all  idea  of  remo- 
ving the  cause  to  the  Supreme  Court. 

I will  merely  add,  that  the  utmost  that  is  made  of  this,  is  a 
mere  verbal  request.  The  language  of  the  act  is  not  request, 
it  is  require.  The  Judge  was  not  required,  here,  to  file  his 
opinion  ; there  was  a mere  intimation  given,  that  the  party 
might  perhaps  ask  a review  of  the  decision,  in  which  case  the 
Judge  was  requested  to  file  his  opinion.  This  review  never 
was  had,  nor  was  the  respondent’s  attention  ever  again  even 
called  to  the  case,  until  it  was  made  a matter  of  accusation 
against  him,  by  Mr.  C.  Davis  last  winter.  It  is  a miserable 
plan  for  the  young  to  attempt  to  build  their  hopes  of  eminence 
or  elevation  upon  the  prostration  of  the  aged  or  distinguished. 
It  is  generally  as  unsuccessful  as  the  snail’s  attempt  to  destroy 
the  beauty  of  the  statue,  and  has  about  as  worthy  a motive  for 
its  origin,  as  the  fable  imputes  to  that  reptile. 

The  second  branch  of  this  article,  is  most  satisfactorily 
refuted  by  the  respondent’s  answer  to  it,  which  has  in  every 
respect  been  sustained  by  the  evidence.  (Here  Mr.  Brown 
read  the  answer,  see  ante  page  77.)  The  actions  were  insti- 
tuted on  joint  bonds  against  the  administrators  of  the  surety, 
and  were  tried  the  last  time  in  1820  ; at  least,  they  were  to 
be  considered  as  joint  bonds  under  the  decisions  which  had 
then  ' been  made,  and  in  accordance  with  those  decisions,  the 
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respondent  charged  the  Jury  in  favor  of  the  defendant.  Was 
the  charge  right,  or  was  it  wrong  ? I care  not  what  the  decis- 
ion of  the  Supreme  Court  has  been  since,  I know  what  the 
decisions  uniformly  were  prior  to  1823,  where  the  case  of 
Geddes  vs.  Hawk  was  determined,  giving  us  the  new  law  on 
the  subject.  My  inquiry  is  as  to  the  motive.  Is  there  any 
thing  to  impeach  his  motives  in  charging  ? It  is  sought  for  in 
vain  in  the  evidence.  It  has  not  existence  even  in  the  charge. 
Shall  we  be  told,  because  a different  determination  has  since 
been  had  in  your  Supreme  Court,  that  therefore,  the  respon- 
dent has  been  guilty  of  a misdemeanor  in  office?  Sir;  the 
laws  of  Draco  and  Caligula,  were  humane  compared  with'such 
a construction  of  ours.  Be  it  remembered  too,  that  Mr.  Bin- 
ney,  who  was  consulted  by  the  plaintiff,  concurred  in  opinion 
with  the  respondent.  But  the  allegation  is,  that  the  respondent 
did  not  file  his  charge.  We  say,  he  never  was  requested  so  to 
do,  or  if  requested— never  heard  the  request,  which  is  about 
the  same  thing.  What  is  the  evidence  on  this  subject? 

Mr.  King  thinks  the  point  in  the  case  was,  whether  the 
bonds  were  joint  or  not;  that  perhaps  there  might  have  been  oth- 
ers, but  that  he  does  not  recollect  them;  that  the  court  charged 
the  Jury,  that  the  bonds  were  joint,  and  therefore  the  plaintiff 
could  not  recover  ; that  it  is  fully  impressed  upon  his  mind 
that  the  Judge  was  requested  to  file  his  charge,  but  whether 
that  request  was  made  by  himself,  or  by  his  colleague,  Mr. 
John  Evans,  he  cannot  say.  That  having  directed  a writ  of 
error  to  be  taken,  he  requested  Mr.  Binney  not  to  issue  the 
writ,  unless  he  thought  the  opinion  wrong.  That  on  exam- 
ining the  records,  he  did  not  find  the  opinion  filed.  At  the 
succeeding  term,  he  or  his  colleague,  Mr.  Evans,  mentioned 
the  matter  to  the  court.  Judge  Porter  did  not  seem  to 
have  a distinct  recollection  of  the  application  having  been 
made,  and  desired  that  the  matter  might  go  off  until  Mr.  Smith 
would  be  there.  That  at  the  following  court,  Mr.  Smith  denied 
that  any  application  had  been  made  to  file  the  charge,  and  that 
Judge  Porter  having  no  recollection  himself  of  the  request  to 
file  the  charge,  refused  to  do  so,  contrary  to  Mr.  Smith’s  con- 
sent. That  upon  consulting  Mr.  Binney  afterwards,  Mr.  B. 
said  the  charge  of  the  court  was  correct,  and  the  parties  aban- 
doned all  idea  of  taking  the  case  up. 

The  testimony  of  Mr.  Daniel  Helfrich,  the  plaintiff  in  the 
suit,  amounts  to  nothing,  for  in  truth,  according  to  his  own 
account,  he  knows  nothing,  except  that  he  lost  his  cause, 
and  he  seems  to  think  that  the  respondent  was  the  occasion 
of  it. 

The  Attorney  General,  Mr  Smith,  to  whose  cool,  deliberate 
and  candid  testimony,  I have  more  than  once  had  occasion  to 
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refer  with  pleasure,  gives  us  a very  clear  and  distinct  account 
of  this  matter  He  is  able  to  give  you  all  the  particulars  in 
relation,  as  well  to  the  nature  of  the  actions,  as  to  the  defence 
taken,  and  the  facts  which  transpired  at  each  trial.  He  tells 
you  that  there  were  two  points  made: — 1st.  That  the  bonds 
were  joint,  and  the  defendant’s  intestate,  a mere  surety  ; and 
2nd.  That  the  plaintiff  had  given  time  to  Knerr,  the  orio-inal 
debtor,  without  the  assent  of  Seip.  From  his  evidence,  it 
must  be  clear,  that  no  request  to  file  the  charge  was  made.  He 
says  he  did  not  hear  it ; that  his  opportunities  of  hearing  were 
at  least  as  good  as  those  of  the  respondent,  and  what  induces 
him  to  believe  it  could  not  have  been  made,  is  the  fact,  that 
when  he  cited  the  authority  from  2nd  Browne’s  reports,  Mr. 
J.  Evans  gave  up  the  case,  saying,  if  that  be  the  law,  our  case 
is  lost,  and  at  the  ensuing  May  Term,  1821,  Mr.  Evans  ap- 
pealed to  his  liberality,  and  requested  him  to  consent  to  the 
charge  being  filed.  Mr  Smith  refused,  and  the  respondent 
not  recollecting  either  the  request  or  the  language  used  in  his 
charge,  declined  doing  any  thing  except  by  consent.  Mr. 
King  will  not  say  the  respondent  heard  the  request.  He  is 
uncertain  as  to  who  made  it,  if  it  was  made.  Mr.  Smith  says 
he  did  not  hear  it,  and  he  thinks  he  must  have  heard  it,  had  it 
been  made.  The  respondent  says  he  did  not  hear  it — and  the 
subsequent  conversation  of  the  three  counsel,  resulting  in  Mr. 
Smith’s  refusal  to  consent,  all  shew,  that  there  could  have  been 
no  legal  right  existing,  to  require  it.  What  said  Mr.  Evans  ? 
He  appeals  to  the  Attorney  General’s  liberality,  which  h© 
need  not  have  done,  had  it  not  been  a favor  asked  of  him. 

Some  of  the  J urors,  it  seems,  had,  in  one  of  Mr.  Evans’s  odd 
humours,  been  subpoenaed  to  attend  at  the  May  Term,  1821,  to 
inform  the  court  what  had  been  given  them  in  charge,  in  the 
December  preceding.  The  Jury  are  to  be  the  Magnus  Appollo. 
it  would  seem,  throughout  this  business. 

I dismiss  this  subject  with  observing,  that  the  facts  charged, 
have  not  been  substantiated  ; and  that  if  they  had,  they  exhibit 
no  wilful  violation  of  duty,  no  corrupt  or  evil  motive. 

The  Eighth  article  has  been  abandoned  by  the  prosecu- 
tion. 

The  Ainth  article  embraces  all  the  remaining  matter,  for 
the  other  articles  are  but  specifications  of  the  general  charge 
contained  in  the  commencement  of  this,  that  the  respondent 
should  have  threatened,  intimidated,  and  insulted  his  associate. 
Judge  Cooper,  on  the  bench  in  open  court. 

[Mr.  Brown  here  read  the  article.] 

This  tribunal,  permit  me  to  say,  does  not  sit  as  a court  of 
etiquette,  to  regulate  matters  of  form  and  punctilio,  to  settle 
.the  vain  and  empty,  and  if  you  please,  the  uncearteous,  oy 
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even  disgraceful  disputes  between  men  in  high  stations.  But 
the  respondent  claims,  in  the  subject  matter  of  this  accusation, 
to  have  acted  with  strict  correctness  of  intention,  and  pure 
benevolence  of  motive.  And  if  a due  regard  for  mercy  is  an 
insult  to  an  obdurate  associate  Judge,  then  indeed  is  the  re- 
spondent guilty,  and  lie  will  be  found  to  be  the  first  Judge,  that 
ever  was  condemned  for  the  possessing  the  dearest  attribute  of 
Justice. 

Of  what  kind  of  stuff  must  this  worthy  associate,  (to  whom 
it  would  seem  the  respondent  should  in  all  things  submit  him- 
self with  due  humility)  be  made,  who  with  a dying  boy,  an 
aged  grand-mother,  and  a weeping  mother  before  him,  circum- 
stances which  should  almost  have  softened  a . heart  of  adamant, 
pertinaciously  insists  that  the  boy  shall  lie  in  jail.  He  wants 
time,  day  after  day,  to  make  inquiries,  and  talk  the  matter  over 
with  Dr.  Swift  ; in  the  mean  time,  says  the  respondent,  the 
boy  may  die,  and  we  will  then  discharge  him,  but  to  be  buried. 
The  associate  at  length  agreed  to  discharge  one , which  he 
knew,  or  ought  to  have  known,  could  not  be  done;  that  it  was 
impossible  to  discharge  the  one  without  the  other.  Judge 
Cooper  should  remember,  that  he  gives  twice  who  gives  early, 
and  that  reluctant  charity  has  but  little  to  recommend  it  over 
actual  refusal. 

That  Judge  Cooper  is  in  error  in  this  matter,  is  evident,  as 
well  from  the  other  evidence,  as  from  his  own  testimony.  He 
admits  that  he  was  in  a passion;  that  passion  too,  did  not  vanish 
when  he  took  occasion  to  vanish  from  the  Court  House,  as  he 
saw  Judge  Wagener  coming  down  the  street.  He  assails  him 
out  of  court,  tries  to  prejudice  his  mind,  and  prevent  his  joining- 
in  the  legal,  humane  and  merciful  course  recommended  by  the 
president.  But  to  the  honour  of  Judge  Wagener,  be  it  told, 
that,  disdaining  the  cold  hearted  persuasions  of  Judge  Cooper, 
he  came  into  court,  and  concurring  with  the  respondent,  dis- 
charged the  boys.  The  act  is  proud  and  honorable  in  its  aspect, 
and  calculated  to  redeem  the  character  of  the  administration  of 
justice,  from  the  imputation  of  cruelty,  with  which  Judge 
Cooper  would  have  stained  it. 

It  is  exceedingly  doubtful  from  the  evidence,  what  the  ex- 
pression used  by  Judge  Porter  to  Judge  Cooper  was,  whether, 
“ if  the  boy  dies  in  jail,  his  blood  be  on  your  head,”  or  “ if  the 
boy  dies  in  jail,  I wash  my  hands  of  his  blood.”  Be  it  which 
it  may,  it  was  provoked,  as  well  by  the  inhuman  conduct,  as 
by  the  aggravating  and  irritating  manner  of  Judge  Cooper,  and 
it  but  bespeaks  the  honest  hearted  integrity  of  a man,  too  noble 
to  disguise  the  ordinary  feelings  of  nature;  and  for  this,  surely, 
he  is  not  to  be  arraigned  as  a criminal. 

What  then  of  this  bushel  of  chaff  remains. 
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Article  Tenth.  [Reads  the  article.]  An  action  of  eject* 
ment  between  Witchell,  plaintiff,  and  German  and  Levers, 
defendants,  is  tried— a number  of  legal  questions  arise  in  the 
progress  of  the  trial.  Judge  Porter,  the  President  Judge,  who 
has  been  a lawyer  for  forty  years,  delivers  the  charge  of  the 
court.  Judge  Cooper,  a practitioner  of  medicine,  who  perhaps 
understands  something  of  fractured  bones  and  heads,  is  on  the 
bench  during  the  trial  and  assents  to  the  charge  delivered  by 
the  President.  The  Jury  fly  in  the  face  of  the  charge  of  the 
court,  and  the  associate  declines  interfering  when  an  applica- 
cation  is  made  for  a new  trial.  The  counsel  behave  indeco- 
lously  to  the  court,  and  Judge  Porter  reprimands  them  for 
their  behaviour..  Judge  Wagener,  the  other  associate,  is  sent 
lor,  and  comes  into  court,  and  concurs  with  the  president  in 
granting  a rule  to  shew  cause  why  a new  trial  shall  not  be 
granted.  The  case  is  subsequently  argued,  and  Judge  Cooper 
assents  to  granting  a new  trial,  assigning  as  his  reason  for  so 
doing,  that  he  did  not  wish  to  give  an  opinion  unfavorable  to 
Mr.  Levers. 

When,  or  where  have  we  heard  of  the  respondent  ever 
founding  his  opinion  upon  the  effect  it  was  to  have  on  an  indi- 
vidual ? no,  his  eye  has  ever  been  steady  to  Justice,  knowing  no 
distinction  of  persons,  punishing  what  was  wrong,  and  appro 
ving  what  was  right,  without  regard  to  the  actors  in  the  scene 

As  to  the  second  branch  of  this  accusation,  it  can  only  be 
heard,  as  this  court  have  decided,  when  taken  in  connection 
with  the  respondent’s  answer.  If  the  respondent’s  answer  is 
to  be  used  for  any  purpose,  it  must  be  used  for  all,  and  taken 
altogether,  it  shews  that  Judge  Cooper  deserved,  upon  the  occa- 
sion alluded  to,  more  than  was  said  to  him.  It  appears  that 
Judge  Porter  was  holding  the  court  alone,  that  the  counsel 
concerned  were  about  adjusting  a cause  upon  the  trial  list,  when 
in  comes  Doctor,  Judge  Cooper,  after,  perhaps,  a morning  round 
among  his  patients,  and  without  knowing  what  the  court  was 
doing,  but  disposed  to  display  a great  deal  of  zeal  for  industry, 
very  insolently  demands  of  the  respondent,  why  he  did  not 
attend  to  the  trial  list.  This,  sir,  was  in  effect  charging  the 
respondent,  who  had  been  assiduously  attending  to  his  duty 
with  neglecting  the  public  business,  and  the  charge  made  too 
by  one  who  only  made  his  appearance  in  court,  as  the  intervals 
ol  Ins  own  vocations  gave  him  time  to  look  in  upon  the  court 
and  take  his  temporary  station  on  the  bench.  Why,  sir  had 
he  been  a master  workman,  and  the  respondent  his  meremur- 
neyman,  he  could  not  have  assumed  more  authority  over  him. 
V\  hat  was  the  respondent  to  do  under  these  circumstances ? 
was  he  to  humbly  submit  himself  to  Judge  Cooper,  and  mutely 
set  about  obeying  iu,s  commands,  no  matter  how  injurious  to 
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the  public  business  then  transacting  ? or  was  he  to  act  as  an 
honorable,  high  minded  officer,  entitled  to  at  least  an  equal 
voice  in  the  administration  of  justice  ? He  acted  upon  this  occa- 
sion as  he  usually  acts,  with  propriety  and  becoming  dignity. 
He  mildly  informs  Judge  Cooper  that  “he  would  thank  him 
foi  less  of  his  dictation;”  and  the  respondent  informs  you  (and 
Judge  Cooper  cannot  deny  it)  that  he  (Cooper)  apologized  for 
his  rudeness.  I know  that  Judge  Cooper  and  his  worthy  co- 
adjutor Henry  Jarrett,  who,  although  an  old  man,  is  but  a 
young  lawyer,  endeavor  to  give  this  matter  a somewhat  differ- 
ent colouring.  Who,  pray,  constituted  Henry  Jarrett  as  judge 
of  manners  ? and  who,  if  there  even  were  incivility  or  rudeness 
proved,  constituted  the  members  of  this  court  judges  of 
manners  ? But  the  truth  to  be  collected  from  the  evidence, 
and  the  known  urbanity  and  courteousness  of  Judge  Porter’s 
behaviour,  bears  me  out  in  the  statement  which  I have  given 
you  of  this  transaction.  Judge  Cooper  says  he  was  abashed. 
I hope  he  was,  for  if  so,  it  shews  he  is  jmt  capable  of  being 
convinced  of  error,  and  evincing  a becoming  regret  for  outra- 
ging the  feelings  of  others. 

The  eleventh  article  charges  the  respondent  with  improper 
conduct  to  Judge  Cooper,  while  the  case  of  Reese  vs.  Sigman 
was  trying  in  the  Common  Pleas  of  Northampton  county,  at 
January  Term,  1S22.  In  the  first  place,  permit  me  to  say,  that 
the  testimony  of  Dr.  John  Cooper  and  Hugh  Ross,  the  only 
witnesses  for  the  prosecution  on  this  article,  do  not  bear  out  the 
facts  as  charged  against  the  respondent.  The  amount  of  their 
allegtions  is,  that  Judge  Porter  and  Judge  Wagener,  adopted 
one  view  of  the  case,  Judge  Cooper  another.  That  the  two,  be- 
ing a majority  of  the  court,  the  opinion  delivered  by  them  was 
“ the  opinion  of  the  court,'”  and  that  when  Judge  Cooper  said 
lie  was  of  a different  opinion,  Judge  Porter  observed,  that 
what  he  had  delivered,  wras  the  opinion  of  the  court.  Ross 
says,  Judge  Porter’s  manner  in  making  this  observation  was 
angry,  such  as  a superior  would  use  to  an  inferior.  Judge 
Cooper,  although  no  doubt  he  and  Ross  have  compared  notes 
on  this  subject,  is  more  cautious.  He  says,  “ I think  the 
Judge,  rather  in  an  imperious  tone,  in  a manner  that  excited 
a little  awe  on  my  mind,  observed,  that  it  was  the  opinion  of 
the  court.”  I should  be  cautious  of  giving  much  credence  to 
the  evidence  of  these  witnesses  as  to  manner,  were  there  no 
other  proof.  We  have  seen  them  throughout  this  cause,  detail- 
ing matters  of  impression,  seen  through  the  jaundiced  medium 
of  their  own  biassed  feelings,  and  in  such  matters  it  would  be 
dangerous  to  rely  on  either  of  them. 

But  Colonel  Ihrie,  who  was  concerned  for  the  defendant, 
Abraham  Sigman,  who  was  hep  son  and  agent,  and  attending 
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to  the  cause  for  her,  and  Judge  Wagener,  who  was  on  the  benck 
during  the  trial,  and  participated  in  the  proceedings,  all  tell 
you  that  there  was  nothing  offensive,  indecorous  or  improper 
in  the  manner  or  actions  of  Judge  Porter  ro  Judge  Cooper,  and 
that,  had  there  been  any  thing  of  the  kind,  they  must  have  obser- 
ved it.  Divest  this  matter  of  its  false  colouring,  and  the  charge 
against  Judge  Porter  is,  that  he  had  no  right  to  deliver  the 
opinion  of  a majority  of  the  court,  contrary  to  that  of  Judge 
Cooper;  in  other  words,  that  reversing  all  the  principles  upon 
which  our  government  is  founded,  the  majority  shall  submit 
to  the  minority,  and  that  Judge  Cooper’s  ipse  dixit , is  to  be 
the  law  in  Northampton  County,  no  matter  what  may  be  the 
opinion  of  the  two  other  Judges. 

The  Twelfth  and  last  article  of  impeachment  has  been 
properly  abandoned,  as  being  too  loose,  vague  and  uncertain, 
and  that  too,  perhaps,  because  all  the  evidence  that  could  have 
been  produced  under  it,  has  been  embraced  under  the  three 
preceding  ones. 

In  taking  a retrospect  of  this  cause,  the  circumstance  cannot 
well  have  escaped  the  attention  of  this  court,  that,  with  a few 
.solitary  and  honorable  exceptions,  the  witnesses  on  the  part 
of  the  prosecution  have  come  forward  under  a marked  bias  of 
feeling,  which  has  disclosed  itself  in  almost  every  stage  of  the 
proceeding. 

Judge  Cooper,  Hugh  Ross  and  Henry  Jarrett,  have  been  the 
ringleaders  of  this  prosecution  in  Northampton ; the  first,  the 
party  preferring  the  complaint  in  at  least  four  of  the  articles  of 
accusation  and  impeachment  ; — the  second,  disappointed  in  the 
decision  of  several  suits;  of  a naturally  envious  and  jealous  dis- 
position, and  always  “hating  that  excellence  he  cannot  reach,” 
indulging  a rancorous  malignity  for  years  against  the  respon- 
dent— making  and  treasuring  up  jaundiced  notes  and  statements 
of  transactions  which  escaped  the  observation  of  others,  to  grat- 
ify the  foulest  feeling  that  disgraces  the  human  heart. 

The  third,  the  messenger  of  the  league; — and  in  regard  to  all 
the  evidence  he  has  given,  I may  make  one  passing  remark, 
and  leave  him  to  that  infamy  he  has  so  richly  merited.  By 
comparing  his  evidence  with  the  articles  of  impeachment,  you 
will  find  that  he  has  just  taken  up  the  articles  in  each  matter  to 
which  he  has  testified,  and  sworn  exactly  to  the  matters  char- 
ged ; but  when  cross-examined,  as  to  time  or  circumstance  he 
knows  nothing  ; and  what  is  rather  singular,  no  one  of  the 
witnesses  on  the  part  of  the  prosecution  or  defence,  saw  him 
in  court  at  the  times  the  transactions  should  have  occurred,  to 
which  he  has  testified.  From  this,  and  the  known  character 
of  the  man,  it  is  fair  to  presume,  that  the  first  knowledge  he 
ever  had  of  the  matters  to  which  he  testified,  he  derived  from 
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the  articles  of  impeachment  themselves  ; more  especially  as  he 
was  in  attendance  last  year  when  the  committee  of  inquiry  sat 
and  never  testified  to  a word  of  the  kind.  Much  has  been  said 
of  the  respectability  and  so  forth,  of  Judge  Cooper.  For  audit 
1 know,  he  may  be  considered  a respectable  man ; but  surely 
it  can  add  nothing  to  the  respectability  of  any  man’s  character 
to  hnd  him  the  fellow  laborer,  associate  and  boon  companion 
of  Jacob  TV.  Seitzmger,  Hugh  Boss  and  Henry  Jarrett ' 

Mr.  George  Stroud  and  Mr.  Charles  Davis,  were  both  pro- 
fessionally disappointed,  and  like  many  others  of  their  profes- 
sion, would  endeavor  to  cast  all  the  odium  or  fault  of  their  want 
of  success,  upon  the  Judge  who  decided  against  them. 

Reese  need  scarcely  be  mentioned,  but  he  was  a party  in 
Reese  vs.  Sigman,  Commonwealth  vs.  Mary  Everhart,  and 
Everhart  vs.  Reese  ; poor  fellow,  he  is  calculated  to  do  little 
harm  to  any  onc?  no  matter  what  his  wishes  may  be. 

Beidleman  and  Haberacker,  are  the  two  respectable  Allen- 
town gambling  house  keepers;  they  yet  feel  the  lecture  they 
so  properly  received.  J 

Hugh  Bellas  comes  before  you,  as  I have  already  had  occa- 
sion to  observe,  with  all  the  feelings  of  a losing  party,  who  has 
given  vent  to  his  embittered  feelings  to  such  an  extent,  as  to 
leave  no  room  for  candid  and  impartial  recollections  of  what 
actually  did  take  place. 

Even  Mr.  King,  who  is  not  to  be  named  with  the  others,  has 
had  his  professional  disappointments  and  personal  differences. 

Against  this  evidence  we  have  adduced  a host  of  candid,  dis- 
passionate witnesses,  who  have  satisfied  you,  I trust,  as  to  every 
matter  of  charge,  which  was  susceptible  of  refutation,  or  neces- 
sary to  be  refuted. 

And  in  conclusion,  I put  the  character  and  public  services 
of  the  respondent,  from  his  early  youth,  when  he  was  found  in 
his  country’s  ranks  fighting  for  that  liberty  we  now  enjoy,  to 
his  present  venerable  age,  during  all  which  period  he  has  been 
found  without  spot  and  without  blemish,  in  opposition  to  char- 
ges thus  made  and  thus  attempted  to  be  sustained.  They  who 
would  grapple  with  him,  grapple  with  a brazen  wall.  He 
has  discovered  throughout  his  judicial  career,  nay,  throughout 
his  life,  a steadiness  of  purpose  and  an  inflexible  integrity  which 
never  could  be  shaken,  and,  with  perhaps  a solitary  exception, 
that  courteousness  and  urbanity  of  manners,  which  is  sworn 
by  several  of  the  witnesses  to  be  his  characteristic,  has  never 
been  departed  from  in  sixteen  years.  What  other  Judge  in  the 
state,  could  stand  a similar  enquiry,  with  equally  triumphant 
success.  A firm  and  inflexible  Judge  is  a blessing  not  to  be 
lightly  prized,  for  if  he,  who  is  to  administer  the  laws  of  the 
land,  is  to  be  a pliant  tool,  have  an  eye  to  your  own  rights! 
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0nce  establish  this  idea,  and  you  infuse  into  the  bosom  of  soci- 
ety a deadly  poison,  which  carried  throughout  your  system, 
relaxes,  enfeebles  and  ultimately  destroys  the  whole.  Have  a 
care ! — The  decision  of  this  cause  is  not  a mere  matter  between 
the  respondent  and  his  persecutors.  Its  effects  will  be  felt  upon 
society  at  large.  Offer  up  the  respondent  on  the  altar  of 
vengeance,  and  sate  the  prosecutors  in  their  desire  of  his 
destruction  ; and  mark  me,  less  pernicious  would  be  the  conse- 
quences to  the  respondent  and  his  family,  than  would  be  the 
result  upon  the  country  and  the  world,  which  now  looks  on. 

Mr.  Brown  closed  his  speech  at  ten  minutes  past  eleven 
o’clock,  A.  M.  when  Mr.  Douglass  commenced  the  conclu- 
ding speech  on  the  part  of  the  prosecution  of  which  the  follow- 
ing is  a sketch. 

Mr.  Douglas. 

Having  no  feeling  to  gratify,  or  ambition  of  display  to 
consult,  it  will  be  my  endeavor  to  come  to  a temperate  con- 
clusion of  this  important  cause.  I have  no  flowers  to  present 
or  strew  in  your  way,  to  embellish  my  cause  or  fill  up  its 
chasms — nothing  but  honest  truth  to  bring  forward  in  support 
of  the  accusations  which  have  been  preferred,  and  on  which 
you  must  ere  long  decide.  I will  merely  present  the  facts 
given  in  evidence,  and  ask  you  to  found  your  determination 
upon  them,  and  them  alone.  I will  not  seek  for  motives  out 
of  the  track  of  the  evidence  ; but  in  forming  an  estimate  of 
what  were  the  respondent’s  motives  in  the  various  matters 
charged  against  him,  I shall  calculate  upon  the  proper  attention 
being  paid  to  that  good  old  fashioned  rule,  that  a man  shall  be 
judged  by  his  acts. 

The  counsel  for  the  respondent  would  have  you  believe, 
that  because  his  client  is  a President  Judge,  he  is  above  all 
law : The  gentleman  professes  to  be  a great  advocate  of  liberty; 
yet  what  kind  of  liberty  is  that  which  he  advocates  ? Is  it  lib- 
erty controlled  by  law?  or  is  it  wild  licentiousness,  which 
always  degenerates  into  anarchy  and  its  necessary  concomitant^ 
tyranny  ? The  freemen  of  Pennsylvania  complain  against  ths 
respondent,  that  he  has  officially  misdemeaned  himself;  and 
he  is  brought  up  here  on  charges  shewing  gross  misconduct. 
Because  he  is  a President  Judge,  and  has  every  quality,  as  the 
gentleman  fancies,  to  ennoble  man,  we  are  told  that  he  has 
liberty  to  trample  upon  the  rights  of  his  fellow  citizens  and 
wield  the  power  and  influence  of  his  office,  just  as  he  pleases, 
unawed  and  uncontrolled.  I would  extend  to  the  respondent 
the  liberty  extended  by  the  laws  of  our  happy  country  ter  all 
its  citizens,  but  I would  extend  to  him  nothing  at  then  ^ex- 
pense. 
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I ask  you  seriously  to  examine  the  charges  and  compare 
them  with  the  evidence,  and  then  say  whether  the  respondent, 
dressed  up  in  the  little  brief  authority  which  his  office  conferred 
upon  him,  has  not  played  the  tyrant  in  almost  every  one  of 
the  matters  of  accusation  ? Whether  his  associates,  the  counsel, 
the  jury,  and  the  parties,  are  not  all  nothing,  if  they  come  in 
collision  with  his  opinion  ? and  whether  all  must  not  submit 
with  due  snbmission  to  his  arbitrary  and  partial  determina- 
tions, or  risk  the  consequences  of  his  displeasure. 

The  gentleman  has  endeavored  to  cast  a stigma  upon  this 
prosecution,  by  his  anathemas  against  the  the  worthlessness  of 
the  characters,  with  whom  he  alleges  it  originated.  And  he 
has  taken  particular  pains  to  drag  in  Mr.  Seitzinger  as  the 
prime  mover  and  originator  of  it,  without,  permit  me  to  say, 
any  proof  to  support  his  assertion.  Others  too,  have  , been 
handled  with  as  little  mercy — and  all  for  the  purpose,  as  is 
alleged,  of  shewing  that  this  proceeding  originated  in  unworthy 
motives.  I am  not  called  upon  by  the  evidence  in  the  cause,  to 
aay  any  thing  in  relation  to  the  witnesses  called  in  its  support, 
because  they,  as  well  as  their  motives,  stand  unimpeached. 
But  it  matters  not  to  the  public,  in  what  motive  it  did  originate, 
or  with  what  motives  it  has  been  pursued ; the  cause  is  to  be 
determined  upon  its  merits,  and  the  respondent  must  stand  or 
fall  upon  the  facts  of  the  case,  not  on  the  circumstances  which 
induced  their  developement.  I must  say,  however,  that  the 
gentleman  has  called  in  to  his  aid  every  thing  but  the  facts  and 
the  evidence  ; and  that  the  vast  display  which  he  has  made, 
has  not  satisfied  me  that  his  eloquence  is  of  that  cast  which  I 
am  disposed  so  much  to  admire.  I am  an  admirer  of  eloquence, 
but  it  is  that  eloquence,  which  sustained  by  reason  and  ar- 
gument, leads  the  judgment  captive  with  the  senses.  But 
in  the  excursive  ranges  of  my  opponent,  I find  him  flying 
beyond  the  bounds  of  sense,  and  picturing  things  unseen  : 
and  of  such  displays,  if  they  be  called  eloquence,  I confess  I 
am  not  an  admirer.  Indeed,  the  gentleman’s  whole  speech 
reminds  me  of  an  anecdote  I have  somewhere  met  with,  of  a 
young  lawyer,  who,  having  passed  the  ordeal  of  his  examina- 
tion, was  extremely  anxious  to  display  his  talents,  to  what  he 
supposed  was  an  admiring  world.  He  asked  and  obtained  the 
Attorney  General’s  permission  to  prosecute  a case  for  him. 
An  indictment  for  assault  and  battery  was  selected.  The  Tyro 
prepared  for  his  maiden  speech:  But  by  some  unlucky  accident 
the  parties  settled,  and  the  cause  was  not  tried.  The  Attorney 
General  told  him  he  would  be  very  sorry  to  disappoint  him,  and 
offered  him  the  conducting  of  another  prosecution.  It  hap- 
pened to  be  for  larceny.  The  jury  being  sworn  and  all  things 
ready,  the  young  Rosciu§  rose  and  said— Gentlemen  of  the* 
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Jury — this  is  a most  attroeious  case.  It  will  turn  out  in  evi- 
dence to  be  one  of  the  most  cruel,  unprovoked  and  barbarous 
assaults  and  batteries”— “ I beg  your  pardon,  (whispered  the 
Att’y  Gen’l)  it  is  a case  of  larceny;  you  have  made  a mistake.” 

'«  I will  thank  you  not  to  interrupt  me,  sir,”  says  the  speaker. 
“I  tell  you,  gentlemen,  this  is  a case  which  calls  loudly  for 
your  interference.  My  poor  client  has  been  beaten,  maimed, 
bruised  and  ill  treated” — “ Stop,  stop,”  says  the  court.  “His 
blood  rises  from  the  ground  and  mounts  to  heaven,”  says  the 
orator. — “Stop,  stop,”  says  the  Attorney  General,  “do  sit 
down,  sir,  and  if  you  will  wait  until  the  next  sessions,  I will 
try  to  get  a case  of  assault  and  battery  to  suit  your  speech.” 
And  with  all  due  deference  to  my  learned  and  flowery  oppo- 
nent, I apprehend  that  this  speech  was  about  as  applicable  to 
the  case  to  which  it  was  applied,  as  a great  deal  of  his  has 
been,  to  the  case  now  before  this  Honorable  court. 

Why  should  the  counsel  have  cast  a base  imputation  on  the 
House  of  Representatives,  by  saying,  that  not  they,  but  Jacob 
W.  Seitzinger  and  Hugh  Ross  were  the  originators  and  authors 
of  this  impeachment.  It  was,  I say,  a gross  imputation  upon 
the  members  of  that  body,  and  upon  the  honorable  gentlemen 
who  have  been  selected  to  manage  this  prosecution,  to  impugn 
the  motives  in  which  it  originated.  It  was,  in  fact,  casting 
upon  them  the  reflection,  that  they,  in  honestty  discharging 
their  duty  to  the  public,  were  capable  of  being  governed  by 
the  motives  imputed  by  the  respondent’s  counsel. 

The  witnesses  too,  were  wantonly  attacked  without  reason 
and  without  cause.  Their  characters  were  assailed  without 
mercy  or  regard.  But  the  attack  was  profitless.  It  recoiled 
on  the  assailant,  because  it  had  nothing  in  the  evidence  to  sus- 
tain it.  For  my  part,  I will  scorn  to  make  accusations  unsup- 
ported bv  evidence;  and  I will-  not  impute  to  the  respondent 
wilful  violation  of  duty,  where  I do  not  shew  from  the  evi- 
dence that  his  motives  were  corrupt ; and  I will  shew,  that  in 
this  case,  the  facts  and  motives  charged,  have  been  proved  to 
their  very  fullest  extent. 

Much  complaint  has  been  made  of  the  want  of  order  or 
arrangement,  with  which  we  have  progressed  with  this  prose- 
cution. And  although  I am  willing  to  admit,  that  had  more 
time  been  allowed  us,  for  examination  and  preparation,  we 
might  have  proceeded  with  somewhat  more  system.  I trust 
I will  also  be.  permitted  to  repeat,  that  it  was  the  want  of  that 
necessary  time,  which  created  any  want  of  order  or  system, 
into  which  we  were  driven. 

How  has  the  counsel  redeemed  his  pledge,  that  he  would 
shew  that  the  respondent  was  not  only  free  from  guilt,  but 
from  even  the  ‘suspicion  of  it  ? How  has  he  shewn  that 
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these  charges  were,  as  he  alleged,  frivolous  and  unworthy 
of  serious  consideration  ? How  has  he  met  the  sound  argu- 
ment and  sober  sense,  the  logical  deductions  and  correct  law, 
which  have  been  adduced  in  support  of  the  articles  of  im- 
peachment ? Why,  he  has  tried  sound  and  gesticulation  ; 
he  has  produced  negative  testimony  for  the  purpose  of  de- 
stroying the  positive  and  affirmative  evidence  of  the  prosecu- 
tion. He  does  not  answer  my  law,  or  my  argument,  but  like 
a weak  advocate,  flings  them  from  him  with  disdain.  Has  he, 
as  he  promised,  shewn  the  charges  to  be  frivolous?  He  has 
told  you,  to  be  sure,  if  some  of  the  matters  charged  are  im- 
peachable, wes  hall  next  have  impeachments  for  making  uncivil 
bows.  I aver  that  the  charges  in  themselves  shew  the  corrup- 
tion of  the  defendant,  and  the  wilful  violation  of  official  duty. 
I have  admitted  the  general  good  character  of  the  respondent, 
and  I feel  no  disposition  to  retract  that  admission,  but  I trust 
the  admission  is  not  to  be  taken  for  more  than  was  conceded. 
I have  but  admitted  what  the  law  and  humanity  admit,  that 
his  character  is  to  be  considered  good,  except  where  it  is- 
destroyed  by  the  evidence.  And  I would  ask  if  there  is  a 
single  charge  in  all  these  articles,  that  does  not  affect  his  char- 
acter as  a Judge  ? 

Much  has  been  said  on  the  subject  of  misdemeanors,  and 
what  is  meant  by  the  term.  The  gentleman  has  referred  you 
to  the  definition  of  it  in  Blackstone.  That  definition  does  not 
apply  to  the  misdemeanors  contemplated  by  our  constitution. 
There  are  half  a hundred  misdemeanors  which  are  not  indicta- 
ble. And  the  doctrine,  that  an  offence  must  be  indictable  to 
constitute  it  an  impeachable  offence,  never  has  been  recognized 
in  this,  or  any  other  country.  It  is  true,  that  Luther  Martin, 
in  the  trial  of  Judge  Chase  and  Judge  Addison,  in  his  own 
defence  so  contended.  But  it  is  equally  true,  that  greater 
men  have  held  the  law  to  be  otherwise.  The  Supreme  Court 
of  Pennsylvania  said  so,  in  Addison’s  case.  The  Senate  of 
Pennsylvania  sanctioned  the  doctrine,  and  convicted  and  re- 
moved him  from  office.  Here  is  high  authority  for  the  prin- 
ciple lor  which  I contend.  In  the  case  of  Judge  Pickering, 
tried  and  convicted  before  the  Senate  of  the  United  States,  the 
offences  with  which  he  was  charged,  were  not  indictable.  But 
says  the  gentleman,  under  the  general  government  there  is  no 
mode  of  removal  prescribed  by  the  constitution,  except  by 
impeachment,  and  that  such  is  not  the  case  in  Pennsylvania 
This  admission  is  all  I ask  for,  and  I care  not  what  construction 
the  gentleman  may  put  on  that  provision  of  the  constitution  of 
this  state,  which  prescribes  the  mode  of  removal  by  address. 

It  is  enough  for  me  to  establish  the  doctrine,  that  there  are 
misdemeanors  which  are  not  indictable.  And  this  is  also  estab- 
lished by  the  decision  ip  the  case  of  the  Commonwealth  vs. 
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Wilson.  I trust  I have  shown  from  the  constitution,  that  all 
misdemeanors  are  impeachable ; and  that  those  which  are 
indictable  in  their  character,  may  be  further  prosecuted  in  the 
ordinary  forms  of  law,  in  our  criminal  courts. 

The  gentleman  would  scan  these  articles  with  much  nicety, 
and  require  in  them  as  much  precision  as  is  requisite  in  an 
indictment.  This  I apprehend  is  new  doctrine,  not  sanctioned 
by  any  precedent  or  adjudication.  I have  never  known  any 
settled  forms  in  cases  of  impeachment,  and  would  ask,  what 
would  be  the  necessity  of  using  technical  language  in  framing 
these  articles  ? It  is  enough  that  the  matter  of  accusation 
should  be  stated  in  terms  sufficiently  certain  and  explicit,  as 
to  matters  of  substance ; and  in  those  now  under  consideration 
there  is  sufficient  substance. 

The  honorable  respondent  dances  to  the  tune  of  SI 600  a 
year  besides  travelling  expenses,  and  much  is  made  of  the  cir- 
cumstance of  his  sitting  as  a referee  and  not  charging  for  his 
services.  The  first  charge  against  him  is,  for  denying  justice 
to  a citizen  in  the  case  of  Seitzinger  vs.  Zellers.  The  gentleman 
has  carped  at  the  expressions  “sale,”  “denial,”  and  “delay,” 
used  in  this  article,  and  has  amused  himself  with  finding  fault 
with  its  grammatical  construction.  If  these  words  are  useless 
»r  inapplicable,  they  may  be  stricken  out  as  surplusage.  And 
as  to  the  style  of  the  composition,  the  members  of  this  court 
are  as  competent  to  judge  of  both  grammar  and  law,  as  the 
gentleman.  He  perhaps  would  better  have  consulted  his  duty 
to  his  client,  had  he  scanned  and  investigated  the  facts  in  rela- 
tion to  the  charges,  which  he  has  not  done  in  any  one  of  them. 

In  judging  of  intention,  I would  observe,  that  acts  proceed 
from  motives,  and  that  by  a man’s  acts,  his  motives  can  gener- 
ally be  scanned.  This  first  article,  which  charges  a disregard 
of  duty,  may  not  perhaps  be  as  criminal  as  some  of  the  others ; 
but  taken  in  connexion  with  them,  it  shews  the  tyranny  and 
disregard  of  the  rights  of  parties,  which  has  always  characteii- 
zed  the  respondent.  He  sat  as  a referee  to  decide  between  the 
parties.  If  they  had  confidence  in  him,  he  most  cruelly  abused 
that  confidence.  He  either  made  no  calculation,  or  if  he  did, 
when  called  upon,  refused  to  produce  it.  W ould  an  honest 
man  have  acted  so,  or  refused  to  satisfy  the  parties  as  to  the 
grounds  and  principles  upon  which  he  decided  ? In  officiating 
as  a referee,  he  but  performed  the  duty  of  a master  in  Chan- 
cery, and  upon  exception  to  his  report  in  a court  of  equity, 
the  master  is  bound  to  furnish  all  the  information  and  data, 
upon  which  his  report  was  predicated.  When  the  matter  sub- 
sequently came  before  the  court,  on  the  exceptions,  we  say, 
that  delicacy  forbade  him  to  sit.  That  if  even  there  were  no 
positive  law  to  prohibit  his  sitting,  he  should  have  withdrawn 
from  the  bench,  while  his  own  act  was  passing  in  review  before 
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tJie11c01urt:  The  maxim  is  an  old  and  correct  one,  that  no  one 
shall  be  judge  in  his  own  cause.  It  is  the  established  law  of 
the  land.  What  was  the  question  to  be  decided  ? It  was 
whether  the  respondent  in  his  decision  as  a referee,  was  right 
or  wrong.  And  in  this  question  he  was  so  much  interested, 
as  to  be  incapable  of  giving  an  impartial  decision.  His  oath  of 
oliice  should  have  taught  him  his  duty  in  this  matter,  and  he 
should  have  refrained  from  sitting.  But  if  it  had  been  neces- 
sary for  him  to  sit,  to  make  up  the  court,  it  was  not  necessary 
tor  him  to  do  more  than  merely  sit  to  make  up  the  number,  as 
the  Judges  have  sometimes  been  obliged  to  do,  when  they 
have  previously  been  concerned  as  counsel.  He  should  have 
retrained  from  taking  any,  or  at  least  an  active  part.  The 
counsel  however,  requested  him  to  withdraw,  or  at  least  obser- 
ved, that  he  hoped  Judge  Porter  would  not  sit  while  this  matter 
was  before  the  court. 

It  is  alleged,  that  the  Judge  may  not  have  heard  this  re- 
quest. But  that  cannot  be,  for  Mr.  Biddle  says,  that  when  he 
made  the  remark,  Judge  Porter  moved;  drew  back,  as  evincing 
an  intention  not  to  take  part.  This  I apprehend,  places  the 
matter  in  a strong  point  of  view  before  this  court.  The  wit- 
ness is  positive  in  his  impression  that  the  respondent  must 
have  heard  him,  and  he  is  confirmed  by  Mr.  Baird  The 
other  proof,  by  which  the  effect  of  this  testimony  is  attempted 
to  be  destroyed,  is  mere  negative  testimony,  and  I need  but 
re  er  to  the  rules  upon  the  subject  of  positive  and  negative 
testimony,  which  were  read  in  my  opening  observations  yes- 
erciay,  to  enable  this  court  to  give  to  each  its  proper  weight. 

is  negative  testimony  amounts  to  nothing;  and  when  I have 
positive  testimony  as  to  a fact  having  taken  place,  what  need 
1 care  tor  negative  testimony,  which  merely  alleges,  it  did  not 
see  this,  or  did  not  hear  that.  8 


Under  this  article,  I apprehend,  we  have  fully  proved  that 
the  respondent,  after  having  sat  as  a referee,  subsequently  sat 
in  court,  and  joined  in  dismissing  the  exceptions  which  had 
been  filed  to  his  own  report,  contrary  to  the  wish  of  the  partv. 
as  expessed  by  his  counsel ; that  he  refused  or  neglected  to 
exp  am  the  principles  and  evidence  upon  which  he  predicated 
that  report ; that  thereby  the  plaintiff  lost  about  one  half  of  his 
emand ; and  that  this  conduct  of  the  respondent  is  evidence 
ot  his  partiality  and  corruption,  and  should  disqualify  him  for 
the  situation  which  he  holds.  * 

In  relation  to  the  second  article , the  facts  proved,  are  much 
stronger  than  those  laid.  But  we  are  told  by  the  counsel,  this 
is  not  impeachable  matter;— that  there  was  no  arrest;— that 
Beidleman,  Young  and  Haberacker  were  merely  requested  to 
come  to  court  that  they  appeared  voluntarily.  What  are 
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the  facts  ? That  the  message  sent  by  the  respondent  for  them, 
was,  you  must  come  into  court  ; and,  that  in  pursuance  of 
this  command,  they  did  come.  A Jury  is  stopped  from  going 
on  with  the  performance  of  their  duty  when  Beidleman  and 
Young  arrive,  to  listen  to  the  lampooning  and  undignified 
abuse  and  censure,  which  the  respondent  cast  upon  them  at 
the  instance  of  his  associate,  Judge  Hartzel,  who  was  a tavern* 
keeper,  and  who,  by  depreciating  them,  hoped  to  bring  more 
grists  to  his  own  mill. 

It  is  alleged  that  Haberacker  knew  of  the  rule  of  the  court, 
and  yet  denied  his  knowledge  of  it.  If  so,  this  could  not  effect 
Beidleman,  because  when  he  was  brought  up,  there  was  no  such 
rule  in  existence.  At  any  rate,  if  the  bringing  all  three  of 
them  before  the  court  in  a manner  in  which  they  were  brought, 
was  not  an  arrest,  there  can  be  no  arrest  in  Pennsylvania.  It 
is  not  necessary,  to  constitute  a legal  arrest,  that  the  party 
should  be  seized  hold  of,  by  an  officer.  It  is  enough  if  he  is 
put  under  restraint,  or  compelled  to  submit.  Such  was  the 
case  here,  and  that  too,  without  any  complaint  upon  oath ; 
without  even  a warrant  ; without  condescending  to  inform 
them  of  the  nature  of  their  offence,  until  they  are  brought  up 
and  exposed  to  the  assembled  populace  of  the  county,  with- 
out a chance  of  reply,  or  of  being  heard  in  their  own  defence. 
There  is  a right  way,  and  a wrong  way  of  doing  every  thing. 
The  right  way  for  the  respondent  to  have  acted  in  regard  to 
those  persons,  would  have  been,  to  have  requested  the  party 
complaining  against  them,  to  make  oath  to  the  complaint. 
Then  he  should  have  issued  his  warrant,  and  bound  them  over 
to  answer  according  to  law.  Any  other  course  was  wrong.  Yet 
he  did  pursue  another  course.  They  were  illegally  arrested, 
and  for  a time  deprived  of  their  liberty  contrary  to  law.  They 
were  exposed  to  abuse  in  public,  and  to  the  consequent  taunts 
and  ridicule  of  their  neighbors. 

This  conduct  of  the  respondent,  was  that  of  a tyrant.  Is  the 
liberty  of  the  citizen  here,  less  valuable  than  it  was  in  the  days  of 
Greece  and  Rome  ? Shall  not  its  violation  now  be  equally 
reprobated  as  it  was  then  ? Should  Verres  feel  all  the  force 
of  a Cicero’s  eloquent  vengeance  for  trampling  it  under  foot, 
and  the  respondent  now  be  permitted  more  grossly  and  wan- 
tonly to  violate  it  with  impunity  ? 

Sir,  every  act  of  the  respondent  shews  either  gross  partiali- 
ties and  prejudices,  or  the  practice  of  tyrannies  and  usurped 
authorities,  either  arising  from  sinister  motives, ora  disposition 
grossly  to  violate  the  rights  of  the  citizens.  What  must  have 
been  the  respondent’s  motives  ? He  acted  contrary  to  the 
plain  dictates  of  duty,  and  his  acts  must  have  sprung  from  one 
or  the  other  of  these  motives.  In  either  case  he  ought  not  to 


[ 270  ] 

be  permitted  longer  to  disgrace  the  bench.  Place  his  conduct 
in  the  most  favorable  point  of  view,  and  he  appears  to  be  a man 
of  strong,  ungovernable  passions  and  feelings,  which  he  cannot 
control  on  the  bench  ; and  we  say,  and  trust  you  will  bear  us 
out  in  it,  that  he  is  not  qualified  for  the  station  of  a Judge. 

Third  Article.  The  fact  of  the  respondent’s  interference 
to  screen  Mary  Everhart,  who  was  his  host’s  sister-in-law,  is 
clearly  made  out.  But  it  is  alledged,  that  when  he  so  interfered, 
he  was  unacquainted  with  the  facts,  and  ignorant  of  the  real 
charge  against  her.  Jacob  Reese,  jr.  negatives  this  allegation. 
He  proves  the  respondent’s  knowledge  of  the  nature  of  the 
refRi?arge’  anc^  that  a^er  knowing  it,  he  went  to  Justice  Wey- 
counstlc^,s  °®ce>  and  desired  him  to  return  a felony  as  a trespass, 
ed,  tha  a citizen  done  this,  the  act  would  have  been  indictable; 
. befo^  ^ave  been  a public  offence.  The  very  attempt  to  do 
ivs  alle  Jutlge,  is  a gross  misdemeanor  and  an  impeachable 
offt  Buf  tine  the  members  of  this  court,  in  the  fullness  of  his 
heaiv  remai  speaking  of  this  matter,  has  called  it  a little  mat- 
ter. JSt  notter  of  how  small  an  amount  the  felony,  attempted 
to  be  cox.  „Q  nded,  was,  the  compounding  it  was  an  offence 
against  the*  ^ One  of  the  great  objects  of  punishment  is,  by 
its  example  c deter  from  the  commission  of  crime ; and  exam- 
ple can  teach  as  well,  and  sometimes  better,  from  small  offen- 
ces, than  from  greater  ones. 

The  respondent  in  his  answer  informs  you,  that  he  got  the 
information  of  the  dispute  from  Mr.  White.  Mr.  White  in 
his  testimony,  although  he  is  the  witness  and  the  landlord  of 
the  respondent,  contradicts  him  in  this.  He  says  he  did  not 
tell  him.  Reese  must  therefore  be  correct  in  saying  that  he 
told  the  Judge  she  had  taken  the  flour  ; that  she  had  stolen  it. 
The  taking  was  with  a felonious  intent,  as  the  result  of  the  trial 
demonstrated.  Yet  the  respondent,  because  she  was  the  sister- 
in-law  of  his  host,  must  shew  his  partiality,  by  interfering  with 
the  due  administation  of  justice,  and  endeavor  to  screen  her 
guilt,  and  prevent  her  punishment.  He  could  not,  however, 
prevail  on  Reese  to  sign  a lie,  and  say  that  the  larceny  which 
•she  had  committed,  was  only  a trespass.  Humble  as  Reese  is, 
he  would  not  do  this.  He  has  no  ill  will  to  the  respondent, 
but  finding  what  his  wishes  were;  knowing  his  temper,  and 
dreading  his  influence,  he  was  willing,  as  well  from  these 
causes,  as  out  of  tenderness  for  Mr.  White’s  family,  to  settle 
and  hush  up  the  matter.  Can  any  man  doubt  as  to  the  motives 
of  the  respondent  in  this  business  ; and  although  it  was  done 
out  of  court , it  was  done  under  the  influence  of  his  official 
character  and  name.  If  so,  he  is  officially  answerable  for  it  as 
a misdemeanor  before  this  Honorable  court. 

In  defence  of  the  respondent’s  conduct  in  the  case  of  the 
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Commonwealth  vs.  John  Mills,  which  forms  the  subject  matter 
of  accusation  as  contained  in  the  fourth  article  of  impeach- 
ment, the  gentleman  has  taken  occasion  to  laugh  at  the  black 
letter  law,  as  he  is  pleased  to  call  it,  which  I have  adduced  in 
support  of  the  positions  I have  assumed,  relative  to  the  com- 
pounding of  felonies.  The  term  theftbote  seems  to  excite  his 
risible  faculties.  It  was  a term,  which  the  venerable  Lord 
Coke,  whom  the  gentleman  would  have  you  kick  out  of  court, 
used.  It  was  a term  used,  and  an  offence  abhorred  by  our 
ancestors,  and  lawyers  who  understand  their  profession  well, 
know  its  meaning.  The  gentleman  will  find  that  there  is  nothing 
laughable,  in  being  charged  with  having  permitted  the  com- 
pounding of  felony  ; more  especially  when  the  charge  is  fulL 
sustained  by  proof.  The  offence  is  a vile  and  pestiferous  o of 
and  that  man  must  be  lost  to  every  sense  of  feeling,  who  wght, 
not  scorn  a Judge  who  permitted  it.  <•  It 

I admit,  that  it  is  necessary  to  prove  that  a felony  h park-n 
committed,  before  you  can  prove  that  a felony  has  ,h  if  h jm- 
pounded.  But,  I aver,  that  if  the  respondent  perch  wa:  one 
to  be  compounded,  his  conduct  was  morally  nr  upo'jlpable, 
and  legally  more  criminal,  than  would  be  that  of  -tig  hrosecutor 
who  did  compound  it.  The  object  of  punishimre  his  offence^, 
was  the  preservation  of  public  morals  in  their  "'urity,  'which 
requires  the  punishment  of  offenders,  and  thus  accomplish  the 
prevention  of  crime. 

In  the  matter  now  under  consideration,  there  can  be  n® 
question  but  a felony  was  committed.  Levers,  the  prosecutor, 
had  the  bill  obligatory  in  bis  possession  for  ten  weeks.*  He 
had  advanced  Mills  some  forty,  fifty,  or  sixty  dollars  on  it, 
and  on  a settlement  with  him,  he  fell  in  debt  to  Levers  $180. 
The  note  or  bill  obligatory  was  only  for  $125.  A considera- 
tion was  passed,  and  the  bill  thereby  became  the  property  of 
Leyers.  It  matters  not  whether  it  had  been  endorsed  or  assign- 
ed, or  not  ; if  it  were  fraudulently  taken  from  him,  it  was  a 
larceny.  Did  Mills  take  it  fraudulently  and  feloniously  ? 
Levers  has  proved  a gross  larceny  ; that  he  had  the  note  a long 
time  in  his  possession,  and  that  the  defendant,  Mills,  took  it 
■when  his  back  was  turned,  and  when  his  son  was  engaged. 
He  was  only  taken  after  a pursuit  and  a combat.  He  fled  for  it. 
Flight  at  common  law  induced  a forfeiture,  and  in  this  case  it 
shews  the  quo  animo  with  which  Mills  did  the  act. 

But  it  is  said  that  the  defendant’s  counsel  recommended  the 
course  which  was  pursued.  If  so,  there  must  have  been  doubt 
on  his  mind  as  to  the  result  of  the  trial,  or  he  would  not 
have  assented  to  the  compromise.  And  it  is  also  said  the 

*Tbe  counsel  was  here  mistaken  in  the  evidence- — Reporter. 
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Deputy  Attorney  General  could  have  entered  a nolle  prosequi. 
I would  ask,  what  court  dare  permit  a thing  of  the  kind,  in  case 
of  felony  ? In  the  estimation  of  the  opposite  counsel,  it  seems 
that  a felony  is  a matter  of  trifling  moment  and  of  small  ac- 
count. For  my  own  part,  I would  abhor  the  charging  of  crime 
upon  innocence,  as  much  as  I would  detest  the  clearing  of  guilt 
and  the  varnishing  of  crime.  And  if  this  court  support  the 
respondent  in  this  conduct,  they  not  only  grant  an  indulgence, 
hut  hold  out  a generous  encouragement  for  crime.  Compare 
the  conduct  of  the  respondent  in  this  case,  with  his  conduct  in 
the  case  of  Mary  Everhart,  and  see  how,  in  both  instances,  he 
tempted  to  screen  guilt  from  its  due  punishment,  and  the  only 
fference  between  them,  is,  that  in  this  he  was  successful,  in 
lat  he  was  not. 

Here  the  prosecuting  Attorney,  the  Judge’s  brother,  not 
)ly  did  not  propose  the  compromise,  but  opposed  and  objected 
> it.  The  Judge  was  mild,  and  when  it  suits  his  turn,  he  can 
3 as  suasive  as  any  man.  He  said  “you  cannot  support  this 
idictment.”  This  he  had  no  right  to  do.  It  was  the  province 
f the  Jury,  and  not  of  the  Judge,  to  pass  upon  the  case,  where 
le  property  was  alledged  to  be  taken  under  a claim  of  pro- 
erty.  [Here  Mr.  Douglas  cited  Arch’d.  C.  P.  pi:  120 — see 
nte  page  220.]  This  authority  is  full  to  the  point,  that  it 
'as  for  the  Jury,  not  for  the  court  to  pass  upon  the  matter, 
'he  respondent  then,  had  no  right  to  take  the  powers  of 
re  Jury  from  them,  and  tell  them  they  must  acquit.  But 
uth  the  respondent,  the  Jury  have  no  rights.  With  every 
lan  of  consideration  and  reflection,  the  trial  by  Jury  is  valued 
ighly.  But, with  the  respondent,  that  trial  is  a solemn  mocke- 
y— he  commands  them  to  do  just  what  he  pleases.  A judge 
rho  would  do  as  the  respondent  has  done  in  this  matter,  is 
nfit  to  sit  on  the  bench.  He  is  ever  a despot  in  court. 

This  fourth  article  then,  is  a clear  case  of  the  compounding 
f a felony  by  the  direction  of  the  court,  after  the  prosecuting 
Lttorney  would  not  assent  to  it.  The  gentleman  however, 
ries  out  charity  : but  God  preserve  us  from  such  charity.  I 
m willing  that  it  shall  be  considered  a Judge’s  duty,  to  be  so 
ar  counsel  for  a prisoner,  as  to  see  that  he  is  not  convicted 
ontrary  to  law  ; but  I never  can  assent  to  a Judge  arresting 
he  ^streams  of  justice.  The  offence  is  not  only  impeachable, 
lut  it  is  indictable. 

The  fifth  article  contains  the  history  of  a transaction  in 
vhich  the  rights  of  the  Jury  were  wantonly  and  grossly  tram- 
fled  under  foot.  This  language  may  be  deemed  strong,  but  I 
vill  demonstrate  that  it  is  warranted  by  the  proof.  [Mr. 
Douglas  here  read  the  evidence  of  Henry  King,  Esq.  see  ante 
wge  151  ; and  that  of  G.  F.  Beitel,  Esq.  see  ante  page  172-5.] 
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This  testimony  makes  the  case  as  clear  as  day.  There  was  no 
question  of  law  depending  for  the  Judge  to  determine.  The 
record  of  the  former  conviction  of  the  defendant  for  the  assault 
and  battery,  was  not  given  in  evidence,  on  the  trial  of  the  civil 
suit.  There  was,  therefore,  nothing  but  a plain  question  of  fact 
to  be  decided  by  the  Jury  on  the  testimony  of  the  witnesses, 
which  it  was  their  appropriate  province  to  determine.  Mr. 
Beitel  is  very  clear  and  distinct  in  his  evidence.  He  was  the 
prothonotary  of  the  court ; — He  is  so  no  longer,  and  conse- 
quently, no  longer  under  the  respondent’s  power,  which  other- 
wise he  might  have  reason  to  dread,  as  is  perhaps  the  case 
with  all  the  respondent’s  witnesses,  who  are  not  his  associates, 
relatives,  or  connexions.  The  respondent’s  answer  is  unsus- 
tained, nay,  contradicted  by  the  proof.  However,  had  the  record 
even  been  given  in  evidence,  could  not  the  parties  go  into  an 
examination  of  the  guilt,  or  innocence  of  the  defendant  not- 
withstanding ? It  was  upon  the  determination  of  that  very 
question,  that  the  plaintiff’s  right  of  recovery  depended.  This 
being  then  for  the  Jury,  and  not  for  the  Court  to  determine, 
the  Judge  in  refusing  to  receive  the  verdict  for  the  defendant, 
infringed  the  rights  of  the  Jury.  Nay,  in  his  observation  to 
Mr.  King,  when  the  Jury  were  about  being  sent  out  to  recon- 
sider their  verdict,  he  attributed  perjury  to  them.  Mr.  King 
merely  told  the  Jury  they  had  a right,  if  they  thought  proper, 
to  persist  in  their  verdict.  Mr  King’s  conduct  was  noble,  it 
was  informing  the  Jury,  that  they  ought  not  to  permit  them- 
selves to  be  brow-beaten  out  of  their  honest  and  conscientious 
opinion.  His  conduct  was  manly,  it  was  independent  ; while 
that  of  the  respondent  was  a gross  insult  to  the  Jury,  and  a viola- 
tion of  his  official  duty,  by  an  interference  with  the  rights,  the 
powers,  and  the  duties  of  the  Jury.  It  was  an  attempt  to  control 
them  improperly  in  their  verdict.  In  an  individual  it  would  have 
been  embracery — a vile  and  pestiferous  criminal  offence.  In  the 
respondent,  where  he  travelled  out  of  the  line  of  his  duty,  the 
offence  could  have  been  no  less.  The  administration  of  justice 
itself,  depends  on  the  due  support  of  the  trial  by  Jury.  They 
knowmoreof  men  and  manners  and  mankind,  from  their  relative 
situations  and  avocations  in  life,  than  the  Judge,  who  is  a mere 
man  of  books,  can  do.  The  Juries  of  our  country  are  its  safe- 
guard, and  need  not  my  feeble  praise  to  bespeak  their  worth. 
It  was  the  respondent’s  duty  to  have  received  the  verdict.  If 
it  were  an  improper  one,  it  is  true,  the  court  might  have  set  it 
aside,  but  as  a verdict  it  was  entitled  to  be  respected  and  to  be 
recorded.  The  refusal  to  do  so  in  this  case,  was  a trifling  with 
the  consciences  of  the  Jury;  an  assumption  of  their  powers 
and  provinces,  and  an  attempt  to  take  from  them,  that  which 
peculiarly  belonged  to  them,  the  decision  of  facts.  For  there 
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was  no  law  in  the  case  ; there  was  no  record  in  evidence,  no 
pleadings  in  the  cause  which  shewed  they  could  not  find  for 
the  defendant.  The  court  therefore  had  no  right  to  charge 

them,  that  they  must  find  for  the  plaintiff. 

With  a view  to  impugn  Mr.  Beitel’s  testimony,  it  is  said  that 
he  was  inexperienced,  perhaps  confused,  in  the  performance 
of  his  duties,  as  prothonotary,  at  the  time,  and  would  not  be 
likely  to  recollect  correctly.  This  however  is  mere  idea, 
unsustained  by  proof.  He  recorded  the  verdict  correctly,  when 
the  court  permitted  him  to  do  so  ; — he  did  his  duty  accurately. 
It  is  to  be  taken  for  granted,  that  he  does  recollect  correctly 
and  distinctly,  and  he  tells  you  that  scarcely  had  Mr.  King 
used  the  words  to  the  Jury  that  they  had  a right  to  persist  in 
their  verdict,  that  the  respondent  told  him,  “What!  do  you 
want  to  make  the  Jury  perjure  themselves  ?”  And  again,  when 
the  Jury,  after  being  sent  out,  return  with  their  verdict,  still 
for  the  defendant,  he  sets  that  verdict  aside  without  motion, 
and  says  he  will  not  permit  the  Jury  to  kick  the  law  out  of 
the  court  house.  There  was,  I say,  no  law  violated  by  the 
Jury.  Go  back,  says  the  Attorney  General,  and  find  a verdict 
for  the  plaintiff  for  something,  and  thus  save  the  costs  of  a new 
trial.  This  indeed,  would  be  making  the  Jury  mere  puppets. 
What?  ask  them  to  find  for  the  plaintiff  contrary  to  their  own 
idea  of  right  ? — endeavor  to  induce  them  to  find  contrary  to 
their  consciences  and  oaths  ? I appeal  to  this  court  to  protect  our 
Juries — to  require  that  their  rights  not  shall  be  trampled  upon 
with  impunity.  I care  not,  that  at  a subsequent  trial,  a similar 
verdict  was  permitted  to  stand — if  it  was  right  to  let  it  stand 

then,  it  was  right  that  it  should  have  been  received  and  per- 
mitted to  stand,  when  first  rendered.  The  refusal  to  receive 
the  first  verdict — the  imputation  of  perjury  cast  upon  the  Jury — 
the  immediate  setting  aside  of  the  first  verdict,  were  violations 
of  the  Jurors’  rights  ; an  attempt  to  coerce  them  to  find  agree- 
ably to  his  will,  an  insult  to  the  Jury,  and  an  injury  to  the 
party,  in  attempting  to  control,  nay,  destroy  his  constitutional 
right  of  trial  by  Jury.  It  was  not  until  the  second  Jury  who 
heard  the  cause — until  twenty-four  men  had  passed  upon  the 
case  and  decided  in  favor  of  the  defendant,  each  time  it  was 
tried,  that  at  last  the  decision  is  permitted  to  stand. 

At  ten  minutes  past  one  o’clock,  Mr.  Ritscher  and  Mr. 
Alshouse  moved  that  the  court  adjourn  until  three  o’clock  this 
afternoon,  which  was  agreed  to. 

At  three  o’clock,  P.  M.  the  court  sssembled  and  was  open- 
ed by  proclamation.  The  members  all  present  except  Mr. 
Sutherland,  when  Mr.  Douglas  resumed  his  argument. 
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Mr.  Douglas. 

I again  resume  the  consideration  of  this  case  so  for  as  rex 
gards  the  remaining  articles,  and  will  as  briefly  as  possible  °-ive 
you  my  views  upon  them. 

I had  this  morning  proceeded  as  far  as  the  sixth  article  of 
| accusation  and  impeachment,  which  I propose  now  to  examine. 

This  the  counsel  of  the  respondent  seemed  to  consider  as  the 
. strong  hold  of  the  prosecution,  and  vauntingly  told  you  that  in 
i his  observations  upon  it,  he  would  seize  the  bull  by  the  horns. 

, It  such  was  his  intention  he  has  but  feebly  carried  it  into  exe- 
j cution,  for  instead  of  grappling  him  at  the  head,  he  has  but 
| just  caught  his  tail.  What  is  the  charge  preferred  against  the 
i respondent?  [Mr.  Douglas  read  the  sixth  article.]  If  ever 
there  were  a misdemeanor,  this  is  one.  It  is  not  necessary  in 
! order  to  convict  the  respondent,  that  I should  give  to  this 
I transaction  that  coloring,  which  the  facts  and  law  would  au- 
j thorise.  \\  hat  is  forgery  ? The  definition  given  of  it  in  the 
law  is,  “the  fraudulently  making  or  alteration  of  a writing 
to  the  prejudice  of  another  man’s  right.”  Whoever  alters  a 
| wntten  instrument  to  the  prejudice  of  another,  is  guilty  of  this 
crime.  In  this  case,  the  charge  is  altering  the  charge  of  the 
< court  and  the  bill  of  exceptions,  to  the  prejudice  of  Mr.  Bellas, 
j The  witnesses  for  the  commonwealth  prove  the  facts  clearly. 
Mr.  Bellas  is  a man  of  respectability  and  acuteness,  and  of 
honorable  standing  in  society.  Any ‘feelings,  which  he  other- 
wise might  be  supposed  to  have  entertained,  are  banished, 
j because  he  has  gained  his  cause.  He  tells  you  that  no  such 
j agreement  as  that  mentioned  in  the  marginal  note,  about  the 
withdrawing  the  third  bill  of  exceptions,  could  have  been 
made,  and  he  gives  you  the  reasons  for  this,  his  belief.  Mr. 
J.  _M.  Porter,  the  attorney  and  witness  of  the  Judge,  says  the 

third  exception  was  not  expressly  withdrawn. The  bills  of 

exceptions  must  have  been  signed  before  the  alteration  was 
made.  In  legal  presumption  the  bill  of  exceptions  is  always 
supposed  to  be  filed  when  taken,  and  the  mere  signature  is  a 
matter  of  form.  Mr.  Bellas  says  that  he  not  only  did  not 
consent  to  withdraw  the  bill  of  exceptions,  but  that  he  never 
authorised  his  counsel  to  do  so.  If,  therefore,  the  marginal 
note  were  even  put  on  the  bill  of  exceptions  before  it  was_ 
isigned,  as  the  respondent  contends,  the  statement  contained  in 
it  is  untrue,  and  this  is  a misdemeanor  in  the  respondent.  The 
expressions  interlined  in  the  charge  of  the  court,  were  not 
used,  as  we  contend,  in  the  charge  delivered  to  the  Jury.  Such 
at  least,  is  the  testimony  of  Mr.  Bellas;  and  Mr.  D.  D.  Wage- 
ner,  the  son  of  Judge  Porter’s  favorite  associate  in  Northamp- 
ton, and  the  connexion  of  the  .Judge,  who  has  been  brought 
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here  to  testify  for  him,  does  not  impair  this  evidence.  Who 
is  this  Juror  ? He  is  the  only  solitary  man  who  could  recol- 
lect this.  But  he  is  mistaken  ; he  could  not  discriminate 
between  the  previous  language  and  the  words  interlined.  But 
why  have  we  not  Mr.  John  Horn,  the  other  Juror,  with  whom 
Mr.  Wagener  alleges  he  conversed  on  this  subject,  brought 
here  to  confirm  this  statement*?  Why  is  this  witness  alone 
brought  here,  when  there  were  eleven  others  of  the  Jury  to  be 
had,  not  connected  by  blood  or  marriage  with  the  respondent. 
Had  any  other  one  recollected  aught  about  it,  my  word  for  it, 
the  vigilant  respondent  would  have  brought  him  forward. 

How  has  the  respondent  sustained  the  allegation  that  in  point 
of  fact  the  marginal  note  on  the  bill  of  exceptions,  was  made  be- 
fore they  were  filed  ? Does  his  brother,  who  was  not  at  that  time 
his  counsel,  say,  that  the  bills  of  exceptions  had  not  been  filed  ? 
He  admits  in  his  letter  to  Mr.  Bellas  that  they  had  been  filed, 
and  that  three  months  after  the  charges  and  bills  of  exceptions 
had  been  filed,  the  alteration,  or  interlineation  (which  we  aver 
was  untrue,)  was  made.  The  third  bill  of  exceptions  never 
was  withdrawn.  The  agreement  to  admit  the  correspondence  in 
evidence  could  only  relate  to  the  correspondence  then  offered, 
and  could  not  include  that  previously  admitted  and  excepted  to, 
unless  expressly  mentioned.  Mr.  Scott  has  no  recollection 
of  any  such  agreement.  The  respondent’s  counsel  and  witness, 
Mr.  James  M.  Porter  tells  you,  that  the  third  bill  of  excep- 
tions  was  not  expressly  withdrawn.  The  insertion  of  this 
statement,  on  the  bills  of  exceptions,  was  a crime  whether  it  . 
was  placed  there  before,  or  after  they  were  filed.  If  it  was 
done  before  they  were  filed,  it  was  a misdemeanor,  because  it  | 
was  untrue  ; if  done  after,  it  was  the  fraudulent  alteration  of 
the  record  to  the  prejudice  of  Mr.  Bellas.  So,  too,  as  to  the 
charge  of  the  court.  The  interlineation  in  the  charge,  it  is 
admitted,  was  made  after  it  had  been  filed.  We  have  proved 
that  the  words  interlined  were  not  used  in  the  charge  deliver- 
ed, at  least,  such  is  Mr.  Bellas’s  impression,  and  Mr.  Scott,  so 
far  as  he  goes,  confirms  him  ; our  evidence,  we  apprehend,  has 
not  been  impeached,  or  impaired  by  the  testimony  on  the  part 
of  the  respondent.  If  these  views  be  correct,  then  has  for- 
gery itself  been  made  out.  Mr.  Porter,  in  speaking  of  the 
letter  to  Mr.  Bellas,  says  that  he  was  mistaken  in  his  impres- 
sions, when  he  wrote  the  letter ; as  he  then  supposed 
the  respondent  knew  the  charge  had  been  filed  when  he 
made  the  interlineation  in  it,  and  that  he  now  believes  the 
respondent  did  not  know  it  had  been  so  filed.  I would  ask,  ; 
whether  it  is  not  likely  that  the  impression  upon  his  mind  at 
ihe^distance  of  three  months  only,  from  the  time  the  occur- j 

*Mr,  Horn  resides  in  the  state  of  New-York-— -Reporter. 
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fence  happened,  was  more  correct,  than  the  impressions  which 
he  now  has,  when  eight  years  have  gone  by  ? But  the  letter 
goes  further.  It  says  “ I enclose  you  a copy  of  the  charge  of 
the  court,  which  was  signed  at  April  court.  His  honor,  howev- 
er, I perceive  at  this  court  has,  after  the  paper  has  been  three 
months  on  file,  taken  the  liberty  of  interlining  a sentence  (the 
last  in  the  first  page,  which  I have  marked  thus  §).  I do  not 
know  that  the  interlineation  is  material,  but  I know  the  Judges’ 
conduct  in  putting  it  there  was  highly  improper.” — In  this 
charge  of  impropriety,  it  is,  that  the  witness  says  he  was  mis- 
taken. lie  has  imbibed  this  idea,  that  the  respondent  did  not 
know  the  charge  had  been  filed,  upon  which  he  predicates  his 
alteration  of  opinion,  from  his  intimacy  and  conversation  with 
the  respondent.  He  was  his  counsel  last  winter,  before  the 
committee  of  investigation.  He  has  prepared  the  respondent’s 
answers  to  the  charges,  as  we  have  good  reason  to  believe.  He 
read  the  respondent’s  pleas,  or  answers  for  him  before  this 
Honorable  court,  and  no  doubt  would  have  addressed  you  in 
his  behalf,  had  his  health  permitted.  And  to  these  causes,  and 
to  the  effervescence  of  misguided  zeal  may  be  attributed  the 
alteration  of  opinion,  which  he  professes  now  to  entertain.  The 
respondent,  it  is  true,  denies  any  knowledge  of  the  charge 
having  been  filed.  This  was  to  have  been  expected  ; for  the 
person  who  committed  such  an  act  would  not  be  likely  to  con- 
fess the  truth,  when  charged  with  it.  Such  a person  is  not  to 
be  trusted.  If  you  destroy  a link  in  the  chain  of  virtue,  the 
whole  is  gone.  If  the  matter  interlined  had  even  been  true, 
what  right  had  the  respondent  to  put  it  there  ? It  was  a fraud- 
ulent attempt  to  support  that  little,  selfish  insignificant  pride  of 
opinion,  of  which  we  see  so  much  in  the  respondent.  He  has 
shewn  a great  unwillingness  to  have  his  opinions  reviewed. 
With  a view  to  dissuade  Mr.  Bellas  from  taking  his  case  up 
to  the  Supreme  Court,  he  tells  him  he  never  knew  a person 
take  bills  of  exceptions  with  a view  to  a writ  of  error,  but  the 
jury  found  against  him.  The  respondent  must  be  a poor,  pitiful 
creature,  to  deny  parties  facilities  for  reviewing  his  decisions. 
It  betokens  a selfishness,  unworthy  of  the  judicial  character. 
Kent,  the  legal  luminary  of  New-York,  often  has  said,  “ I was 
wrong  and  will  correct  my  errors.”  Our  own  McKean,  Ship- 
pen  and  Yeates,  have  reiterated  these  sentiments.  And  so 
has  Lord  Mansfield,  whom  the  gentleman  has  correctly  styled 
“the  brightest  gem  that  e’er  adorned  the  judgment  seat  of 
England.”— It  is  a trifling,  childish  thing  to  stick  to  erroneous 
opinions  ; and  yet  this  petty  pride  of  opinion  induced  the  re- 
spondent to  alter  the  record  to  the  prejudice  of  Mr.  Bellas. 

Article  seventh.  [Mr.  D.  read  the  article— see  ante  page 
50.]  The  25th  section  of  the  act  of  24th  February,  1806, 
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which  I read  in  my  remarks  yesterday,  provides  “In  all  cases 
in  which  the  Judge  or  Judges  holding  the  Supreme  Court, 
Court  of  nisi  prius,  Circuit  Court,  or  presidents  of  the  Courts 
of  Common  Pleas,  shall  deliver  the  opinion  of  the  court,  if 
either  party  by  himself  or  counsel  require  it,  it  shall  be  the 
duty  of  the  said  Judges,  respectively,  to  reduce  the  opinion  so 
given,  with  their  reasons  therefor,  to  writing  and  file  the  same  of 
record  in  the  cause.”  There  is  the  injunction  of  a positive 
law.  The  opinion  is  to  be  filed  on  request  of  either  party,  or 
his  counsel.  The  distinction  which  the  gentleman  takes  be- 
tween the  terms  request  and  require,  is  a distinction  without 
a difference  What  is  meant  by  the  expression,  is,  that  if  either 
party  desires  the  opinion  to  be  filed,  and  makes  that  desire 
known  to  the  court,  the  opinion  is  to  be  filed  by  the  Judge. 
Here  as  to  the  first  branch  of  accusation  the  request  is  fully 
proved,  and  no  opinion  has  yet  been  filed.  The  request,  says 
the  gentleman,  never  was  reiterated,  or  repeated  : That  was 
not  necessary  ; it  is  enough  that  it  was  once  made  and  not  com- 
plied with.  It  is  the  breach  of  a positive  legislative  injunction, 
which  is  an  indictable  offence,  as  the  law  is  laid  down  in  the 
case  of  the  Commonwealth  vs.  Wilson,  to  which  I have  had 
occasion  more  than  once  to  refer  ; and  if  it  is  indictable,  then 
agreeably  to  the  gentleman’s  own  strict  ideas  of  the  law  of 
impeachment,  it  is  an  impeachable  offence.  The  proof  of 
the  facts  in  this  case,  as  to  both  branches  of  the  accusation,  is 
clear  and  positive — as  to  the  first  one,  Mr.  Davis  is  positive 
that  he  did  make  the  request.  The  respondent’s  brother  and 
counsel  even  admits  it.  He  says  there  was  a suggestion  about 
filing  the  opinion  of  the  court,  that  may  have  amounted  to  a 
request  As  to  the  second  branch,  Mr.  King  is  equally  positive 
that  the  request  was  made,  and  although  the  Attorney  General 
may  not  recollect  it,  his  testimony  is  merely  negative,  and  can- 
not do  away  the  positive  evidence  of  Mr.  King,  when  Mr.  King 
is  so  fully  supported  by  Mr.  Helfrich,  who  says  that  his  counsel 
asked  the  Judge  to  file  his  charge.  The  cause  is  now  at  an  end. 
Mr.  Helfrich  has  no  feelings,  no  interest  in  the  matter — and 
he  states  it  positively.  Is  the  respondent  so  negligent,  as  to 
defer  complying  with  the  request,  until  he  has  forgotten  all 
the  facts  ? That  very  negligence  is  a misdemeanor  in  office, 
because  officers  are  as  well  answerable  for  non-feazances , as 
for  mal-fieazanccs.  It  was  his  duty  to  have  taken  notes  of 
the  case,  and  to  have  preserved  those  notes.  If  he  did  not  do 
so,  it  was  a grievous  heightening  of  the  neglect  of  duty,  with 
which  he  here  stands  charged.  It  is  as  the  prosecution  appre- 
hends, perfectly  clear,  that  under  this  article,  the  respondent 
has  been  guilty  of  a misdemeanor  in  office,  in  each  of  the  mat- 
ters contained  in  this  article,  whether  it  be  determined,  that  he 
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'■wilfully  refused  or  injuriously  neglected  to  file  his  opinions 
in  the  cases  mentioned. 

The  eighth  article  is  abandoned  : there  has  been  no  proof 
adduced  in  support  of  it. 

In  the  ninth  article , the  respondent’s  counsel  has  accused 
us  of  arraigning  his  client  for  the  benevolence  and  humanity  of 
his  disposition  and  conduct.  He  is  mistaken.  The  common- 
wealth never  arraigns  any  one  for  his  virtues.  It  is  for  crimes 
only,  that  she  holds  her  citizens  and  officers  amenable  to  pun- 
ishment.— In  the  present  matter  of  accusation,  the  alleged 
clemency  of  the  respondent  was  not  a virtue,  it  was  a weak- 
ness corresponding  with  the  vacillating  character  of  the  respon- 
dent, always  in  extremes,  as  it  suits  his  feelings,  partialities  and 
prejudices.  What  was  there  in  the  circumstances  of  the  case 
of  the  Commonwealth  vs.  Peter  Smith  and  Charles  Smith,  to 
call  for  the  interference  complained  of.  Only  one  of  the  boys, 
as  they  are  called,  was  sick.  Dr.  Wagener,  who  had  previ- 
ously attended  him,  says,  that  on  the  7th  of  August  the  boy 
was  convalescent,  and  we  have  no  proof  of  any  subsequent 
relapse.  If  he  were  sick,  would  the  commissioners,  jailor,  and 
sheriff  have  permitted  him  to  be  neglected  in  jail  ? Such  a 
supposition  would  be  a reflection  on  the  known  humanity  and 
hospitality  of  our  commonwealth.  If  the  situation  of  the  one 
who  was  sick,  required  his  discharge,  why  could  not  the  court 
discharge  him,  and  leave  the  other  still  to  answer  ? It  is  said, 
that  because  they  had  been  jointly  sentenced  to  pay  the  costs, 
one  of  them  could  not  be  discharged.  And  is  it  so  ? The 
recognizance  against  them  was  joint  and  several.  The  trespass 
against  the  peace  of  the  country,  with  which  they  were  charged, 
was  also  joint  and  several.  It  is  always  so  when  two  are 
charged  together  ; one  may  be  convicted,  the  other  acquitted. 
The  allegation  that,  because  they  had  been  jointly  sentenced, 
they  must  be  jointly  discharged,  is  an  absurdity.  Suppose  one 
of  them  had  died  in  jail,  would  that  have  discharged  the  other  ? 

Judge  Cooper  had  doubts  as  to  the  truth  of  the  allegation  of 
Peter  Smith’s  sickness,  but  was  willing,  in  case  he  really  were, 
sick,  to  discharge  him  alone.  In  order  to  be  satisfied  of  his 
real  state,  he  tells  you  that  he  was  desirous  of  having  him 
Visited  in  jail  either  by  Dr.  Swift  dr  himself.  This  was  true 
humanity.  And  this  witness  does  in  my  apprehension,  much 
as  has  been  said  against  him,  appear  before  you  in  the  most 
favorable  light.  He  appears  to  be  a man  of  nice  feelings  and 
honor,  and  ot  unblemished  integrity.  His  manner  in  giving  has 
evidence.— He  has  every  mark  of  genuine  simplicity  of  charac- 
ter.— He  answered  spontaneously  the  questions  put  to  him. 
There  was  no  concealment  about  him  in  giving  his  evidence. 
His  whole  conduct  and  manner  were  free  and  natural  ; he  has 
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no  feelings  to  gratify.  Yet  this  amiable  and  good  man,  who 
wished  that  the  humanity  of  the  court  should  be  rationally,  not 
improperly  exercised,  and  who  only  requested  the  necessary 
time  to  discover  whether  the  clemency  of  the  court  might  not 
be  abused,  was  accosted  by  the  respondent  in  the  outrageous 
manner  stated  in  this  article.  Was  Judge  Cooper’s  conduct 
such,  as  in  any  way  to  warrant  such  expressions  ? I cannot  in 
language  sufficiently  strong,  state  my  feelings  in  relation  to  this 
rudeness  of  the  respondent.  Because  Judge  Cooper  was  unwil- 
ling to  gratify  him  in  his  wish  to  violate  his  duty,  he  becomes 
wroth — furious — and  says,  “if  the  boy  dies  in  jail,  his  blood 
be  on  your  head.”  What  is  the  situation  of  that  good,  amia- 
ble man,  Judge  Cooper,  as  detailed  by  himfelf ; “Whenever 
I differed  from  Judge  Porter,  he  rose  in  anger,”  says  the 
witness.  And  the  gentleman  would  have  you  believe  that,  when 
Judge  Cooper  was  driven  from  the  court  house  by  the  respon- 
dent’s conduct,  it  was  criminal  in  him  to  meet  Judge  Wagener 
and  endeavor  to  dissuade  him  from  joining  in  the  discharge  of 
both  the  boys — but  for  this,  he  has  produced  you  neither  argu- 
ment nor  reason.  The  transaction  was  one  calculated  to  injure 
the  dignity  and  standing  of  the  Judiciary,  for  although  Mr. 
Wm.  Stroud  would  see  nothing  improper  in  it,  yet  his  brother, 
Mr.  George  M.  Stroud,  tells  you  it  was  one  of  the  most  dis- 
graceful scenes  he  ever  witnessed  in  court. 

Judge  Addison  was  removed  from  office,  for  much  less  offen- 
sive conduct  than  has  been  proved  against  the  respondent,  as 
to  this  matter.  He  insisted  upon  his  absolute  right  to  charge 
the  Jury,  and  custom  had,  previous  to  his  time,  in  some  meas- 
ure sanctioned  the  doctrine  he  maintained.  But  in  his  case  it 
was  decided,  that  an  associate  Judge  had  equal  rights  on  the 
bench  with  the  president  Judge,  and  his  example  should  have 
been  a warning  to  Judge  Porter. 

It  has  often  been  a matter  of  complaint  that  the  associate 
Judges  do  not  take  a sufficient  interest  in  the  matters  that  are 
trying  in  their  courts,  and  where  they  are  capable  and  willing, 
they  should  be  encouraged  to  take  a proper  part  in  the  business, 
and  in  relation  to  this  associate  the  fact  has  appeared  in  evi- 
dence to  this  court,  that  whenever  he  has  undertaken  to  give 
an  opinion  in  the  court,  of  which  he  is  a Judge,  he  has  always 
been  right. 

The  conduct  of  the  respondent,  we  say,  was  calculated  to 
intimidate  the  associate,  Judge  Cooper,  from  the  performance  of 
his  duty,  and  did  in  fact,  intimidate  him,  and  this,  as  was  fully 
decided  in  Judge  Addison’s  case,  is  a misdemeanor  in  office. 

The  tenth  article  in  its  first  branch,  relates  to  the  circum- 
stances which  transpired  in  the  case  of  Witchel  vs.  German. 
In  relation  to  this  case,  the  respondent’s  counsel  has  charged 
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Judge  Cooper  with  a wish  to  favour  Mr.  Levers.  This  could 
not  have  been  the  case,  for  Mr.  Levers  was  not  a party  to  the 
record.* 

On  the  trial  of  this  cause  the  president  charged  the  Jury, 
and  the  associate,  Judge  Cooper,  was  of  a different  opinion, 
and  intimated  that  difference.  The  Jury  found  contrary  to  the 
charge  of  the  president,  which,  as  usual,  displeased  him,  no 
little.  A motion  was  made  for  a new  trial,  when  Judge  Cooper 
said  the  verdict  was,  in  his  opinion,  a good  one,  and  such  a one 
as  ought  to  have  been  rendered.  Judge  Porter  struck  his  fist 
on  the  table  in  a violent,  indecent  and  unbecoming  manner, 
and  declared  there  ought  to  be  a new  trial.  The  manner , so 
far  as  regards  Judge  Cooper,  and  granting  the  new  trial, 
in  which  he  persuaded  Judge  Wagener  to  concur  with  him,  so 
far  as  it  regards  the  parties,  are  what  we  complain  of.  It  is 
not  customary,  as  the  gentlemen  of  the  profession  know,  in 
cases  of  ejectment  to  grant  new  trials,  without  very  strong 
grounds,  because  a single  decision  does  not  decide  the  title,  or 
conclude  the  parties.  Every  consideration,  however,  is  over- 
looked when  the  respondent’s  ire  is  raised.  Judge  Wagener, 
as  I have  stated,  argreed  with  the  respondent  in  granting  the 
rule  to  shew  cause  why  a new  trial  should  not  be  granted.  We 
find  this  gentleman  at  all  times  very  complaisant  to  the  respon- 
dent— giving  in  to  all  his  opinions.  You  will  recollect,  how- 
ever, that  it  may  have  been  his  interest  to  make  fair  weather 
with  the  president,  as  he  had  a suit  depending  in  which  he  was 
a party,  and  knowing  the  Judge  he  had  to  deal  with,  it  was 
well  enough  to  curry  favor.  As  to  the  other  point,  the  second 
branch  of  the  charge,  the  respondent,  by  his  answer,  and  his 
counsel  in  his  speech,  would  make  you  believe  that  poor  Judge 
Cooper  was  the  offender.  There  is  no  proof  to  support  them 
in  this  suggestion.  It  rests  upon  the  respondent’s  own  answer 
alone.  t his  modest  and  amiable  man,  Judge  Cooper,  came 
into  court,  and  finding  the  court  and  bar  doing  nothing,  merely 
asked  the  respondent  to  take  up  the  trial  list ; and  what  answer 
did  he  receive  ? In  the  most  insolent  and  uncourteous  manner 
he  is  told,  in  the  presence  of  the  public,  assembled  in  the  court 
house,  “Sir,  I will  thank  you  for  less  of  your  dictation.”  I 
beseech  this  court,  if  they  do  not  convict  and  remove  the 
respondent,  to  remove  Judge  Cooper.  Do  not  expose  him 
to  the  domineering  and  tyranny  of  the  president.  One  or  the 
other  of  them  ought  to  be  removed.  The  public  can  derive 
no  benefit  from  a court  constituted  of  such  discordant  materials. 
If  I express  myself  with  feeling  and  with  warmth,  1 cannot 
help  it.  They  arise  from  an  honest  conviction,  that  I am 

*The  counsel  was  mistaken : Levers  was  a party  on  the  record  to  both 
jnits.— See  ante  page  207.— Reporter, 
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doing  my  duty,  and  I would  despise  myself,  if  I could  be  in- 
different in  reciting  the  misdeeds,  the  tyranny  and  despotism 
of  the  respondent,  and  the  wrongs  of  those  whom  he  has  mis- 
used. This  honest,  just  and  amiable  man,  Judge  Cooper,  has 
appealed  to  you  to  redress  his  wrongs.  Yet,  such  is  the  delicacy 
of  his  feelings,  such  his  forbearance  and  modesty,  as  scarcely  to 
permit  him,  in  giving  his  evidence,  to  tell  the  extent  of  his 
wrongs.  I have  foreborne  to  mention  the  number  of  witnes- 
ses who  corroborate  Judge  Cooper  in  his  evidence.  They, 
however,  are  said  to  be  interested  or  to  be  influenced  by  dis- 
appointment and  feeling.  In  regard  to  the  professional  gentle- 
men who  have  been  examined,  I will  only  say,  that  nothing 
but  a sense  of  duty  could  have  induced  them  to  appear  and 
testify  against  the  respondent.  If  you  acquit  Judge  Porter, 
how  can  Messrs.  Charles  Davis  and  Hugh  Ross,  Mr.  Biddle 
and  Mr.  Baird  practice  before  him  ? What  chance  will  they, 
as  counsel,  have  in  that  man’s  courts  ? There  are  ten  thousand 
little,  almost  imperceptible  ways  in  which  a Judge  can  break 
down  the  causes  of  gentlemen  of  the  bar,  against  whom  he 
entertains  hostility.  Nothing,  therefore,  but  an  honorable  and 
honest  independence  could  bring  these  witnesses  forward.  I 
repeat,  that  knowing  the  oppression  of  this  man,  who  plays 
the  tyrant  on  the  bench,  nothing  but  a strong  sense  of  duty 
could  have  induced  Judge  Cooper,  Mr.  Jarret,  Mr.  Ross,  Mr. 
Biddle  and  Mr.  Baird  to  appear  and  testify  on  the  part  of  the 
prosecution.  If  you  permit  the  respondent  to  retain  his  sta- 
tion on  the  bench,  you  will  break  down  the  spirit  of  freemen. 

The.  eleventh  and  last  article  is  a repetition  of  the  respon- 
dent’s insulting  and  tyrannical  treatment  of  Judge  Cooper,  du» 
ring  the  trial  of  the  case  of  Reese  vs.  Sigman.  In  the  opinion 
entertained  by  him  in  that  case,  Judge  Cooper  was  right,  and 
Judge  Porter  in  laying  down  the  law,  that  the  plaintiff  was  not 
entitled  to  recover,  was  wrong.  It  appeared  that  the  defendant 
had  received  the  goods  of  her  deceased  son,  and  converted 
them  to  her  own  use,  without  having  taken  out  letters  of  ad- 
ministration. She  should  have  been  just  before  she  was  gener- 
ous. Under  this  state  of  facts,  Judge  Cooper  was  of  opinion, 
that  she  was  liable  to  the  creditor  to  the  amount  of  the  assets 
which  came  to  her  hands.  And  this  was  the  law.  The  law  is 
no  chimera ; — it  is  based  on  reason,  and  the  reason  of  the  law 
is  the  life  of  the  law,  and  it  is  upon  the  rule  of  reason  that  the 
law  relative  to  Executors  de  son  tort  is  founded. 

Judge  Porter  was  of  opinion,  that  the  creditor  should  have 
administered,  and  brought  trover,  and  so  laid  down  the  law  to  the 
Jury.  Judge  Cooper  believing  her  to  be  liable,  as  Executrix 
deson  tort,  said  he  was  of  a different  opinion,  when  the  re- 
spondent in  his  accustomed  contumelous  style,  turned  round 
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to  him,  and  stopped  him,  saying,  “It  is  the  opinion  of  the 
court,  Sir !” 

I ask  the  members  of  this  Honorable  court  to  examine  the 
conduct  of  the  respondent  as  to  every  matter  charged  against 
him.  Lay  your  hands  upon  your  hearts  and  answer,  as  the 
unerring  monitor  within  shall  direct,  whether  he  be  not  guilty 
of  misbehavior  and  misconduct  in  every  instance,  and  do  not 
those  misbehaviors  and  misconduct  amount  to  official  misde- 
meanor in  each  article  preferred  against  him. 

The  respondent  has  been,  as  he  tells  you,  upwards  of  sixteen 
years  upon  the  bench.  With  perhaps,  a solitary  exception,  he 
has  had  as  many  years  of  judicial  experience  as  any  president 
Judge  in  the  commonwealth.  The  experience  of  so  many  years 
should  have  taught  him  wisdom.  It  cannot  be  a palliation  for 
his  offences,  for  instead  of  diminishing,  it  only  enhances  his 
crimes.  He  is  not  to  be  even  pitied,  with  the  experience  he 
has  had  ; — as  he  grows  older  his  iniquities  increase.  Heaven 
knows,  he  has  dreadful  frailties,  and  were  they  the  mere  com- 
mon frailties  and  infirmities  of  human  nature,  I could  willingly 
drop  the  tear  of  forgiveness  over  them,  but  this  indulgence 
should  not  be  extended  to  crime.  Would  to  God  that,  as  he, 
in  his  concluding  appeal  to  your  feelings,  alleges,  his  frailties 
were  but  errors  of  the  head, — -the  common  lot  of  humanity. 
Were  that  the  case,  humble  as  I am,  I would  scorn  to  stand 
up  here  as  the  advocate  of  a prosecution  against  him.  The 
commonwealth  only  prosecutes  from  a sense  of  duty,  and  now 
ask  a conviction,  because  she  has  adduced  proof  of  the  commis- 
sion of  crime — of  misdemeanors  in  office. 

It  has  struck  me  as  a matter  of  great  astonishment  indeed, 
that  we  have  been  able  to  produce  before  you,  the  evidence 
which  you  have  heard,  when  I take  into  consideration  the 
power  and  weight  and  influence  which  the  respondent,  from 
his  station,  is  able  to  bring  to  bear  against  those  who  may 
oppose  him.  Our  having  been  able,  under  those  circumstan- 
ces, to  procure  the  proof,  should  have  its  due  weight  with  the 
members  of  this  court,  in  making  up  their  decision  upon  this 
cause.  Nothing  but  a consciousness  of  the  rectitude  of  their 
conduct,  an  independence  which  does  them  credit,  could  induce 
the  witnesses  to  come  forward  and  forego  the  advantages  to  be 
derived  from  the  respondent’s  favor,  and  countenance  and 
encounter  his  scorn  and  frowns.  If  the  respondent  be  acquitted, 
his  associate,  Judge  Cooper,  whose  duty  requires  him  to  take 
his  seat  by  his  side,  will  be  ill-treated,  insulted,  nay,  hooted 
out  of  countenance. 

Even  the  respondent  himself,  in  his  labored  answers  or  pleas, 
upon  which  he  has  had  months  to  deliberate,  seems  to  admit 
the  infirmities  of  his  nature,  nay,  the  criminalty  of  his  conduct. 
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After  all  the  labored  arguments  and  statements  contained  iu 
the  answers  to  the  charges  under  their  respective  heads,  he 
concludes  with  an  appeal  to  your  humanity — your  clemencj'. 
He  abandons  his  previous  denials  of  the  charges,  and  begs  you 
to  forgive  him.  He  calls  unto  his  aid  his  alleged  revolutionary 
services.  Those  services  could  not  have  been  rendered  by 
him.  We  have  no  proof  adduced  of  them.  From  his  appear- 
ance he  could  not  have  been  an  officer  at  that  period  which 
“tried  men’s  souls;”  or  if  one, he  must  have  been  a mere  boy. 
He  was,  perhaps,  an  ensign  smoothing  over  the  last  days  before 
the  peace  of  1783,  when  nothing  like  duty  was  to  be  done,  or 
sufferings  or  privations  to  be  endured.  A holiday  commission, 
after  the  toil  and  labor  of  the  revolution  were  over.  This 
attempt  to  screen  himself  from  punishment,  on  account  of  those 
alleged  services,  is  but  a pitiful  subterfuge  to  shield  his  crimes 
under  the  well  known  and  praiseworthy  feeling  which  exists 
towards  all  those  who  aided  in  the  struggle  for  independence. 

The  respondent  stands  at  the  head  of  the  Judiciary  in  three 
large  and  populous  counties  of  the  commonwealth — continue 
him  in  his  present  station,  and  you  leave  injustice  to  preside 
in  your  courts.  Let  the  innocent  and  the  unwary  flee  from 
that  portion  of  the  commonwealth.  Better  for  them,  far  better 
will  it  be,  to  fly  the  haunts  of  civilized  man,  herd  with  the  beasts 
of  the  forest,  and  contemplate  nature  in  all  its  savage  and  un- 
cultivated rudeness. 

For  the  sake  of  justice,  I implore  you  not  to  let  that  man 
longer  preside  in  one  of  your  courts.  You  wrong  the  public 
in  doing  so.  Satisfied  you  must  be,  that  he  is  unfit  for  the 
station  he  holds,  and  is  guilty  of  every  misdemeanor  charged 
against  him,  and  being  so  satisfied,  I pray  you  to  do  your  duty 
fearlessly.  I feel,  and  conscientiously  believe,  that  I am  right 
when  I ask  his  conviction  and  removal  from  office. 

I return  to  the  members  of  this  court  my  unfeigned  thanks, 
for  the  patience  with  which  they  have  been  pleased  to  listen  to 
the  observations  I have  been  able  to  bring  to  bear  upon  this 
cause,  and  my  prayer  to  Heaven  is,  that  your  determination 
and  decision  this  day,  may  do  honor  to  yourselves,  justice  to 
the  respondent,  justice  to  the  public, — and  meet  the  approba- 
tion of  your  God. 

Mr.  Douglas  concluded  at  25  minutes  past  four  o’clock, 
P.  M. 

After  a short  pause,  the  President  enquired  whether  the 
court  were  ready  to  proceed  to  give  their  judgment.  Gen. 
Ogle  rose  and  observed,  that  he  thought  the  court  had  better 
adjourn  for  a few  hours,  before  the  members  should  be  called  on 
for  their  decision  upon  the  articles  of  impeachment,  and  pro- 
posed an  adjournment  until  eight  o’clock  this  evening. 
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Mr.  Mann  thought  the  vote  might  as  well  be  taken  at  once., 
lie  presumed  the  members  were  all  ready  for  the  question. 

Mr.  Ogle  observed,  I think  we  ought  to  have  time  for  a 
little  deliberation  and  reflection.  The  decision  which  we  are 
called  upon  to  make,  will  do  either  honor  or  dishonor  to  the 
senate,  and  precipitancy  and  haste  should  be  avoided. 

Mr . Hawkins.  I have  come  to  a conclusion  in  my  own 
mind  as  to  these  accusations  ; other  gentlemen  may  not  be  in 
the  same  situation,  and  for  my  part  I am  willing  to  indulge  the 
gentleman  from  Somerset  (Mr.  Ogle)  or  any  others  of  the 
members.  I trust  the  court  will  adjourn  until  this  evening. 

Mr.  Dunlop  suggested  seven  o’clock  as  the  time  for  meet- 
ing in  the  evening. 

Mr.  Duncan  said  he  would  vote  for  the  adjournment  desi- 
red if  the  gentleman  from  Somerset  or  any  others  of  the  mem- 
bers had  not  made  up  their  minds; — otherwise  he  thought  there 
would  be  no  use  in  it. 

Gen.  Ogle.  If  I had  made  up  my  mind,  I would  not  ask 
the  indulgence  which  I have  requested.  I want  time  to  con- 
sider, to  examine  for  myself — that  my  vote  may  be  satisfactory 
to  my  conscience.  There  have  been  cases  of  this  kind,  where 
two  days  have  been  granted.  I only  ask  two  hours. 

Mr.  Hawkins.  I think  on  the  score  of  precedent  we  are 
bound  to  grant  a reasonable  indulgence  at  the  request  of  a 
member, — there  is  great  propriety  that  it  should  be  so. 

The  motion  for  adjournment  having  carried,  the  President 
ordered  the  court  to  be  adjourned  until  seven  o’clock  this  eve- 
ning. 

Saturday  evening , Dec.  31,  1825. 

The  court  opened  precisely  at  seven  o’clock  by  proclamation. 

The  members  of  the  court  were  all  present  and  answered  to 
their  respective  names,  except  Mr.  Sutherland. 

The  managers  attended  with  their  counsel,  and  the  respon- 
dent with  his  counsel. 

The  president  then  addressed  the  court  as  follows  : 

Gentlemen , — -You  have  heard  the  evidence  and  arguments 
adduced  on  the  trial  of  Robert  Porter,  Esq.  president  and 
judge  of  the  third  judicial  district  of  Pennsylvania,  impeached 
lor  misdemeanors  in  office. 

The  first  article  was  then  read  by  the  clerk.  After  which  the 
president  stated  that  the  members  would,  as  their  names  were 
called,  pronounce  their  judgment  on  the  following  question. 

Is  the  respondent  Robert  Porter,  guilty  or  not  guilty  of  the 
misdemeanor  in  office  as  charged  in  the  first  article  of  impeach- 
ment exhibited  against  him  by  the  House  of  Representatives, 
j ust  read  ? 
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Whereupon,  the  members  answered  as  follow,  viz  : 

Messrs.  Allshouse,  Audenried,  Burnside,  Dewart,  Duncan, 
Dunlop,  Emlen,  Garber,  Groves,  Hamilton,  Hawkins,  Hender- 
son, Herbert,  Kelton,  Kerlin,  Kitchin,  Knight,  Leech,  Mann 
M’llvain,  Moore,  Ogle,  Power,  Ritscher,  Ryon,  Schall,  St! 
Clair,  Sullivan,  Winter  and  Mahon,  president,  30,  said  not 
guilty. 

The  second  article  of  impeachment  was  then  read,  and  the 
like  question  being  stated  by  the  president; 

Whereupon,  the  members  answered  as  follow,  viz  : 

Messsrs.  Audenried,  Hawkins,  Knight,  Leech  and  St.  Clair, 
5,  said  guilty. 

Messrs.  Allshouse,  Burnside,  Dewart,  Duncan,  Dunlop,  Em- 
len, Garber,  Groves,  Hamilton,  Henderson,  Herbert,  Kelton, 
Kerlin,  Kitchen,  IVfann,  Mi’Ilvain,  IVfoore,  Ogle,  Power, 
Ritscher,  Ryon,  Schall,  Sullivan,  Winter  and  Mahon,  presi- 
dent, 25,  said  not  guilty. 

The  third  article  of  impeachment  was  then  read,  and  the 
like  question  being  stated  by  the  president ; 

Whereupon  the  members  answered  as  follow,  viz  : 

Messrs.  Allshouse,  Audenried  Burnside,  ’Dewart,  Duncan, 
Dunlop,  Emlen,  Garber,  Groves,  Hamilton,  Hawkins,  Hen- 
derson, Herbert,  Kelton,  Kerlin,  Kitchin,  Knight,  Leech, 
Mann,  M'llvain,  Moore,  Ogle,  Power,  Ritscher,  Ryon,  Schall, 
St.  Clair,  Sullivan,  Winter  and  Mahon,  president,  30,  said  not 
guilty. 

The  fourth  article  of  impeachment  was  then  read,  and  the 
like  question  being  stated  by  the  president; 

Whereupon,  the  members  answered  as  follow,  viz : 

Messrs.  Allshouse,  Leech,  Power,  Ritcher,  Ryon,  St.  Clair 
and  Winter,  7,  said  guilty. 

Messrs  Audenried,  Burnside,  Dewart,  Duncan,  Dunlop,  Em- 
len, Garber,  Groves,  Hamilton,  Hawkins,  Henderson,  Herbert, 
Kelton,  Kerlin,  Kitchin,  Knight,  Mann,  M’llvain,  Moore, 
Ogle,  Schall,  Sullivan  and  Mahon,  president,  23,  said  not 
guilty. 

The  fifth  article  of  impeachment  was  then  read,  and  the  like 
question  being  stated  by  the  president; 

Whereupon,  the  members  answered  as  follow,  viz: 

Messrs.  Allshouse,  Power  and  Ritscher,  3,  said  guilty. 

Messrs.  Audenried,  Burnside,  Dewart,  Duncan,  Dunlop,  Em- 
len, Garber,  Groves,  Hamilton,  Hawkins,  Henderson,  Herbert, 
Kelton,  Kerlin,  Kitchin,  Knight,  Leech,  Mann,  M’llvain, 
Moore,  Ogle,  Ryon,  Schall,  St.  Clair,  Sullivan,  Winter  and 
Mahon,  president,  27,  said  not  guilty. 

The  sixth  article  of  impeachment  was  then  read,  and  the 
like  question  being  stated  by  the  president ; 
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Whereupon,  the  members  voted  as  follow,  viz  : 

Messrs.  Allshouse,  Hamilton,  Hawkins,  Knight,  Leech, 

Mann,  Power,  Ritscher,  Ryon,  St.  Clair  and  Winter,  11,  said 
guilty.  ’ ’ 

Messrs.  Audenried,  Burnside,  Dewart,  Duncan,  Dunlop,  Em- 
ir"’ Carber  Groves,  Henderson,  Herbert,  Kelton,  Kerlin, 
Kitchin,  M Ilvain,  Moore,  Ogle,  Schall,  Sullivan  and  Mahon 
President,  19,  said  not  guilty.  ’ 

The  seventh  article  of  impeachment  was  then  read,  and  the 
w^UeS^°n  being  stated  by  the  president  ; 

Whereupon  the  members  voted  as  follow,  viz  : 

Messrs.  Allshouse,  Audenried,  Burnside,  Dewart,  Duncan, 
Dunlop,  Emlen,  Garber,  Groves,  Hamilton,  Hawkins,  Hender- 
on,  Herbrnd,  Kelton  Kerlin,  Kitchen,  Knight,  Leech,  Mann, 

naiJVain’llM°0re^r°S  6’  Power’  R^scher,  Ryon,  Schall,  St. 
guilty  SU  1Van’  Wmter  and  Mahon,  president,  30,  said  not 

The  eighth  article  of  impeachment  was  then  read,  and  the 

^/u11681100  being  stated  by  the  president; 

Whereupon  the  members  answered  as  follow,  viz  : 

Messrs  Allshouse,  Audenried,  Burnside,  Dewart,  Duncan, 
Dunlop,  Emlen,  Garber,  Groves,  Hamilton,  Hawkins,  Hen 
derson  Herbert,  Kelton,  Kerlin,  Kitchin/  Anight, Wh 

StTlai^  S Virn’  Mw-e’  0gle’  Power>  Ritscher,  Ryon,  Schal/ 
guilty?  Sulhvan’  Winter  and  Mabon,  president,  30,  said  not 

1:1PZ  ni.nth  article  of  impeachment  was  then  read,  and  the 
^ w?UGStl0n  bein§  stated  by  the  preident  ; 

hereupon  the,  members  answered  as  follow,  viz  ; 

Messrs.  Allshouse,  Audenried,  Burnside,  Dewart,  Duncan 
Dunlop,  Emlen  Garber,  Groves,  Hamilton,  Hawkins,  Hender- 
tvhti  Aelton,  Aerlin,  iTitchin,  Anight,  Leech  Mann 

M’llvain  Moore,  Ogle,  Power,  Ritscher,  Ryon,  SchaH  St’ 

guilty . U 1Van’  Winter  and  Mabon,  president,  30,  said  not 

i;/fhe  te"th  art.lcle  of  impeachment  was  then  read,  and  the 
1 kwuUeStl°n  bcmg  Stated  hy  the  President  ; 

hereupon  the  members  answered  as  follow,  viz  • 

Mr.  Leech,  1,  said  guilty. 

Messrs_  Allshouse,  Audenried,  Burnside,  Dewart,  Duncan 
Du n 1 ° p , E mien,  Garber,  Groves,  Hamilton,  Hawkins,  Hen- 
ersop  Herbert,  Kelton,  Aerlin,  Aitchin,  Anight,  Mann  M’H- 
ain,  Moore,  Ogle,  Power,  Ritscher,  Ryon,  Schall,  St.’  Clair 
• livan.  Winter  and  Mahon,  president,  29,  said  not  guilty. 

The  eleventh  article  of  impeachment  was  then  readfand  the 
hke  question  being,  stated  by  the  president ; * 

V>  hereupon,  the  members  answered  as  follow,  viz  : 
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Messrs.  Allshouse,  Audenried,  Burnside,  Dewart,  Duncan. 
Dunlop,  Emlen,  Garber,  Groves,  Hamilton,  Hawkins,  Hen- 
derson, Herbert,  Aelton,  Aerlin,  Aitchin,  Anight,  Leech,  Mann, 
M’llvain,  Moore,  Ogle,  Power,  Ritscher,  Rvon,  Schall,  St.  Clair, 
Sullivan,  Winter  and  Mahon,  president,  30,  said  not  guilty. 

The  twelfth  article  of  impeachment  was  then  read,  and  the 
like  question  being  stated  by  the  president; 

Whereupon,  the  members  answered  as  follow,  viz: 

Messrs.  Allshouse,  Audenried,  Burnside,  Dewart,  Duncan, 
Dunlop,  Emlen,  Garber,  Groves,  Hamilton,  Hawkins,  Hen- 
derson, Herbert,  Aelton,  Aerlin,  Aitchin,  Anight,  Leech, 
Mann,  M’llvain,  Moore,  Ogle,  Power,  Ritscher,  Ryon,  Schall, 
St.  Clair,  Sullivan,  Winter,  and  Mahon,  president,  30,  said 
not  guilty. 

Whereupon,  the  president  declared  that  on  the 

1st  Article,  none  have  said  guilty,  and  thirty  have  said  not 
guilty. 

2d  Article,  five  have  said  guilty,  and  twenty-five  have  said 
not  guilty. 

3d  Article,  none  have  said  guilty,  and  thirty  have  said  not 
guilty. 

4th  Article,  seven  have  said  guilty,  and  twenty-three  have 
said  not  guilty. 

5th  Article,  three  have  said  guilty,  and  twenty-seven  have 
said  not  guilty. 

6th  Article,  eleven  have  said  guilty,  and  nineteen  have  said 
not  guilty. 

7th  Article,  none  have  said  guilty,  and  thirty  have  said  not 
guilty. 

8th  Article,  none  have  said  guilty,  and  thirty  have  said  not 
guilty. 

9th  Article,  none  have  said  guilty,  and  thirty  have  said  not 

guilty- 

10th  Article,  one  has  said  guilty,  and  twenty-nine  have  said 
not  guilty. 

11th  article,  none  have  said  guilty,  and  thirty  have  said  not 
guilty. 

I2th  Article,  none  have  said  guilty,  and  thirty  have  said  not 
guilty. 

Hence  it  appears,  that  there  is  not  a constitutional  majority 
of  votes  finding  Robert  Porter,  Esquire,  guilty  on  any  one  ar- 
ticle ; it  therefore  became  his  duty  to  declare  that  Robert  Por- 
ter, Esquire,  stands  acquitted  of  all  the  articles  of  accusation 
and  impeachment,  exhibited  against  him  by  the  House  of  Re- 
presentatives. 

On  motion  of  Mr.  Duncan  and  Mr.  Anight, 

The  president  ordered  the  court  to  be  adjourned  sine  die 


